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ACTION. 


§10. Marine.—Jurisdiction in Case of Agreement as to Con- 
tribution for Expenses where Policy Issues and. Loss Occurs 
in Another State.—Pleadings.—A policy of marine insurance, 
which contained a stipulation that in case of loss or misfortune 
the insurer would contribute ratably to expenses incurred by the 
assured or their agents in and about the recovery of the insured 
cargo, was issued in Michigan by a corporation of the State of 
Connecticut, also doing business in the State of Ohio. The cargo 
was sunk in waters of the State of Michigan, and labor was ex- 
pended in efforts to recover it. Held, that the breach of such 
stipulation on the part of the insurer constitutes a cause of ac. 
tion against the company, cognizable by the courts of this State 
After the filing of a petition on such cause of action, and the is 
suing of a summons which was returned served on the defendant 
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by delivering a true and attested copy on an agent of the defen- 
dant, the defendant filed a motion to dismiss the action “ for the 
reason that this court has no jurisdiction of the case, it appear- 
ing from the petition on file that said defendant is a foreign in- 
surance company, and that no part of the alleged cause of action 
arose in this State.” Held, that the filing of such motion was a 
voluntary appearance in the action and a waiver of any defect in 
the service of the summons. 


Handy et al. vs. Attna Ins. Co. 
Rep’d Jour’!, p. 120. Outro 8. C 


AGENCY. 


$11. Fire.—Damages in Case of Wrongful Removal from.— 
Expert Evidence.—Suit was brought by an agent to recover for 
breach of contract alleging an appointment to an agency with 
permission to remain for a reasonable time in consideration of a 
certain sum, and the wrongful revoking of the agency to the dam- 
age of the plaintift through the loss of the sum paid and certain 
percentages on new policies. Held, that the allegations were 
sufficiently definite ; what is a reasonable time may be shown, 
and a contract to be performed within such time is not within the 
statute of frauds. 

Phila. R.R. Co. vs. Howard, 13 Howard, 307 ; Frost et al. vs. Tarr et ux., 
53 Ind., 380. 

Evidence tending to show that appellees had paid money for 
their appointinent, and were wrongfully removed before a reason- 
able time, is sufficient to sustain the verdict. Probable profits. 
may be allowed, not as a measure of damages, but to aid the jury 
in estimating damages, which in case of wrongful removal after 
payment for the agency, are more than nominal. 

Fultz vs. Wyckoff, 25 Ind., 321 ; Frenzel vs. Miller, 87 Ind., 1; Ingram 
vs, Lawson, 6 Bing., N. C., 212; Glass vs. Garber, 55 Ind., 340; Fox vs. 
Harding, 7 Cush., 516; Elizabethtown R. R. Co. vs. Pattinger, 11 Bush., 
(Ky.,) 185 ; Justice vs. City of Logansport, May Term, 1881. 


What is a reasonable time in such case, is a proper matter of 
expert evidence for the information of the court and jury, and 
not a question of law. 

Spring Co, vs. Edgar, 9 Otto, 644; Ogden vs. Parsons, 23 Howard, 167. 

Niagara Ins. Co. vs. Green 

Rep'd Jour'l, p. 150. Inn. 8. O. 
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§12. Fmr—Of Company or Insured.— Knowledge of Vacancy. 
—tThe insured applied to W., an insurance agent, to insure his 
property. W. placed the risk, not in any company represented 
by him, but in companies including the defendané, represented 
by other agents ; and there was no communication on the subject 
between the insured and such other agents. Held, that W. must 
be regarded as defendant’s agent in respect to this insurance, 
under section 1977, Rev. St.; and his knowledge that the premises 
were unoccupied at the time of the insurance binds the defen- 
dant, and operates as a waiver of the condition as to occu- 
pancy. 

Schomer vs. Hekla Ins. Co., 50 Wis., 375 ; Devine vs. Home Ins. Co., 32 
Wis., 471. 


Alkan vs. New Hampshire Ins. Co. 
Rep’d Jour’l, p. 125. Wis. 8. C. 


§13. Firre—Payment «f Premium to Before Application is 
Accepted does not Bind the Company.—W here an insurance com- 
pany has the right to accept or reject applications for insurance 


taken by its agents, and exercises its option by rejecting an ap- 
plication so taken before a loss occurs, it is not liable for a loss 
occurring after such rejection, and the fact that the money paid 
and note given for the premium were at the time of the loss still 
in the hands of the agent, with the view of endeavoring to get 
the company to reconsider its action, as in this case, can make no 
difference. 

Ollerbein vs. Iowa State Ins. Co. 

Rep’d Journ’1, p. 75. Iowa 8. C. 


$14. Fire.—Authority of in the Absence cf Limitation to As- 
sent to Alienation—One Heminway wrote for the assured and 
delivered to him a policy of insurance upon which was endorsed, 
“D. C. Heminway, agent.” The policy contained no limitation 
upon the agent’s authority, and no intimation was given to the 
insured of the existence of any restriction. Held, that H. is to 
be regarded as the general agent of the company so far as to 
bind it for any act by him done within the apparent range of his 
employment. Held, that the policy-holder cannot be affected by 
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any limitation existing upon the agent’s authority not communi- 
cated to him. 

Mentz vs. Lancaster Fire Ins. Co., 79 Penn. St., 476 ; Combs vs. Shrews- 
bury Ins. Co., N. J. Ch., November, 1881 ; Merserau vs. Phoenix Mut. Life 
Ins. Co., 66 N. Y., 274; Ins. Co. vs. Wilkinson, 13 Wall., 222; Miller vs. 
Phoenix Ins. Co., 27 Iowa, 203 ; Catoir vs. Amer. Ins. Co., 4 Vt., 487. 

Held, that the agent had power on behalf of the company to 
receive notice of sale and conveyance of the property insured, to 
waive the condition of the policy and assent to the alienation. 

Woodbury Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 517 ; Day- 
ton Ins. Co. vs. Kelly, 24 Ohio St., 345; Goit vs. National Ins. Co., 25 
Barb., 189 ; Sheldon vs. Atlantic Ins. Co., 26 N. Y., 460 ; Bodine vs. Ex- 
change Fire Ins. Co., 51 N. Y., 117; Merserau vs. Phoenix Mutual Ins.Co., 
66 N. Y., 274; Durar vs. Hndson County Mutual Ins. Co., 4 Zab., 171 ; 
Shearman vs. Niagara Ins. Co., 46 N. Y., 526; Wood on Fire Insurance, 
p. 391 and 393%. 

Held, that if the agent used such language to the assured as 
reasonably led him to believe that the life of his policy would be 
secure without any further act on his part, the defendant com- 
pany cannot take advantage of an omission on his part thereby 
induced to work a forfeiture of the contract of insurance. 

Mechanics & Workingmen’s Building & Loan Ass. vs. Millville Mut. M. & 
F. Ins. Co. 

Rep’d Jour’i, p. 70. N. J.C.A. 

ASSIGNMENT. 


15. Firr.—After Lcss is Valid.—A condition in an insur- 
ance policy, purporting to invalidate the contract for an assign- 
ment of the policy, made after the insurance money becomes due, 
would be void, as inconsistent with the covenant of indemnity, 
and as contrary to public policy. 

Bradley vs. Reixoto, 3 Ves. Jr., 324 ; Goit vs. Ins. Co., 25 Barb., 189 
Courtney vs. Ins.Co., 28 Barb., 116 ; West Branch Ins, Co. vs. Helfenstein, 
40 Pa. St., 289; Wood on Ins., 189, 2 94 ; Case of:Dey vs. Ins. Co., 23 Barb., 
623, excepted to. 

Alkan vs. New Hampshire Ins. Co. 


CARPENTER’S RISK. 


§16. Fime.—Construction of Policy—The policy, contained 
this clause: ‘“ Carpenter’s risk granted during the term of this 
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policy, and it is understood and agreed, and this policy is upon 
the express condition that the property shall not be operated as 
a distillery during the term of this insurance, it being intended 
by this policy to cover carpenter’s risk only.” Held, that the 
word “only” must be construed as excluding merely the other 
extraordinary risk named, (viz., running the property as a distil- 
lery,) and not as excluding the general risk common to all pro- 
perty ; and the assured may recover for a loss accruing after the 
occupation for carpenter work ceased. 
Alkan vs. New Hampshire Ins. Oo. 


CARRIER. 


17. Fire.—Responsibility of Ruilroal in Case of Connecting 
Tines.—The E. Despatch Company, a Kansas corporation for 
the purpose of forwarding freights over railroads from St. Louis 
to New York, received cotton under agreement to transport to 
Liverpool at a fixed rate, no route being fixed or bills of lading 
executed at thetime. The railroad company executed a way-bill 
to the Despatch Company to the end of its line, and the Despatch 
Company subsequently executed bills of lading to the owner, 
stipulating that it and its connections should not be liable for 
damage by fire, and in case of legal liability that company should 
be held responsible in whose custody the goods were ; also, that 
the liability of the company terminated on delivery of goods at 
the wharf in Jersey City. Held, that the shippers by expressly 
stipulating for bills of lading, and receiving them, were bound 
by their stipulations as to liability beyond the lines of the car- 
rier. 

Distinguishing New Jersey Steam Navigation Co. vs. Merchants’ Bank. 6 
How., 383 ; Railroad Co. vs. Manufacturing Co., 16 Wall., 328; York Co. 
vs. Central R. R., 3 Wall., 113. 

Heid, that a contract of a railroad which was one of connect- 
ing lines, to transport goods of E. Company, assuming the risk 
of carriers to the end of its line, did not subject it to liability be- 
yond its line. 

Railroad Co. vs. M’f’g Co., supra; Railroad Co. vs. Pratt, 22 Wall., 129. 

St. Louis Ins. Co. vs. St. Louis, etc. R. R. Co. 

Kep’d Jour'l, p. 28. U.8.8. 0. 
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ENCUMBRANCES. 


§18. Fire.—Failure to State Tax Lien and Contract to Lease. 
—A fire insurance policy declared that it should be invalidated 
by any omission to make known a material fact respecting the 
condition, situation, value, or occupancy of the property. ‘Lhe 
assured was not asked, by the printed form of application or 
otherwise, whether there were encumbrances on the property. 
Held, that the contract was not invalidated by his mere omission 
to volunteer a statement of the fact that there was a lien on the 
property, to a large amount, for taxes ; nor by his omission to 
disclose that he had entered into an oral executory contract to 
lease the property. 

Alkan vs, New Hampshire Ins. Co. 


POLICY. 


§19. Frmre.—-Construction of Open River Contract with Pro- 
duce Contract Altached.—Forfeiture Through Failure to Make 
Returns.—The policy was an open river contract on all merchan- 
dise shipped to or from defendant, to be approved in each case 
and entered in the book attached to the policy, and each insur- 
ance to be endorsed on the bill of lading, together with the value 
and rate of insurance. Subsequently a special produce contract 
was attached to the policy on all merchandise shipped to or from 
defendant from a certain port, stipulating that the insured should 
make monthly returns of all risks that had terminated according 
to a printed form furnished by the company under penalty of 
forfeiture. Held, that the company was not required to send the 
forms, it was sufficient that it was ready to supply them on call, 
nor would usage or custom affect the case. Held, that the re- 
quired return of produce by the insured was necessary to com- 
plete the contract, a violation of the conditions attached forfeits 
the policy of which they are a part. 

May on Insurance, 231 ; Phillips on Insurance, Vol. 1, 464, 467 ; Parsons 
on Contracts, Vol. 2, p.867; Joseph Rafel vs. Nashville Marine and Fire Ins. 
Co., 7 A., 244; Widow Berny Douville vs, Sun Mutual Ins. Co. of N. Y., 
12 A., 259; D. L. Shearer for the use of E. Peele vs. Louisiana Mutual 
Ins. Co., 14 A., 797; Myers & Winehill vs. Germania Ins. Co., Cochran et 
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al., subrogated, 27 A., 63 ; C. N. Prudhomme vs. Salamander Fire Ins. Co. 
of New Orleans, 27 A., 695; Rosa Epstein vs. Mutual Aid and Benevolent 
Life Ins. Co., 28 A., 938. 

Held, that the acceptance of risks and premiums under the 
open policy, after knowledge of a failure to make the required re- 
turns under the produce contract, was not a waiver of forfeiture 
as to the latter. Held, that the violation of the produce contract 


forfeited insurances under it. 


Palmer & Co. vs. Factors & Traders Ins. Co. 
Rep’d Jour’l, p. 135. 


PREMIUM NOTE. 


§20. Fire.—When Misrepresentations will not Iclieve from 
Liability — Failure to Deliver Policy will not Avoid.—Where the 
maker of a premium note can read, it is no answer to a suit for 
recovery on the note, that its terms were represented to be diff- 
erent as to amount and as to length of insurance. 

Seeright vs. Fletcher, 6 Blackf., 380; May vs. Johnson, 3 Ind., 449; 
Rogers vs. Piace, 29 Ind., 577; Nebeker vs. Cutsinger, 48 Ind., 426 ; Dut- 
ton vs. Clopper, 53 Ind., 276 ; Clodfelter vs. Hulet, 72 Ind., 137. 

Nor is it a sufficient answer that a policy was not delivered. 
The agreement to issue a policy was sufficient consideration for 


the note. 
Am. Horse Ins. Co. vs. Patterson, 28 Ind., 17; Flanders on Insurance, 
130-135 ; May on Insurance, 42 ; Wood on Insurance, 10 et passim. 


American Ins. Co. vs. Me Whorter. 
Rep’d Jour’l, p. 147. Inp. 8. C, 


§ 21. Fire— When Charter and by-laws do not Control its 
Terms.—Where a note was given for the premiums which did not 
make the policy or charter a part of it, and which was not shown 
to have been executed at one time with the policy, and as part 
of the same transaction, a verbal agreement that the rights of 
the parties were to be determined by the charter and by-laws, 
cannot be imported to alter the terms of the note itself, and make 
the whole amount payable upon default of an installment. 

Durland vs. Pitcain, 51 Ind., 426; McClinties, Adm’rs vs. Corey, et al., 
22 Ind., 170; Allen vs. Noffinger, 12 Ind., 494; Goodmere et al. vs. 
Crane’s Justice, 41 Ind., 335. 


American Ins. Co. vs. Gallaher. 
Rep’d Jour’), p. 107. Inn. 8. C. 
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REPRESENTATION. 


$22. Fire.—Lffect of in Application When Made a War- 
ranty by the Policy.—Title.—Effect of Murtgagee Clause in Case 
of Misrepresentation as to Ow:ership.—Where the policy provid- 
ed that the application should be considered a part of the con- 
tract and a warranty, and that any false representations or any 
omission to make known any fact material to the risk, or any 
misrepresentation whatever, either in the written application or 
otherwise, should render it void. Held, that any misrepresenta- 
tion was a warranty and was fatal to recovery, whether material 
or not. Held, that any oral misrepresentation as to a present 
fact of ownership, was within the policy. A statement that the 
property was owned by M., the widow of J., and was going to be 
kept by her as a first-class hotel, whereas M. was an infant child, 
and the widow of J. did not keep the hotel, was a material mis- 
representation when responsive to an inquiry. The case is dis- 
tinguishable from those where the statement is not responsive, 
and is not in fact a warranty, though made so by the policy. 
The rule that the materiality must be submitted to the jury, does 
not apply where there is an express stipulation as to misrepre- 
sentations, and it is manifest that they might have influenced the 
acceptance of the risk. Where the defendant insists that there 
is no valid claim from the start, there is no waiver of forfeiture. 

Citing and discussing May on Ius., 104, 3195 ; Van Schaick vs. Niagara 
F. Ins. Co., 68 N. Y., 439 ; Egan vs. M. Ins. Co., 5 Den., 326; Anderson 
vs. Fitzgerald, 4 H. L. Cos., 484; Owens vs. Holland Purchase Ins, Co., 
56 N. Y., 568; Alston vs. Ins. Co., 4 Hill, 329; Savage Ins. Co., £2 N. Y., 
502, 504; Wood on Ins., #3177, 212, 214, 216; Titus vs. Glens Falls Ins, 
Co., 81 N. Y., 410 ; Shoemaker vs. Glens Falls Ins. Co., 60 Barb., 84 ; Bir- 


+ 


miugham vs. Empire Ins. Co., 42 Barb., 457; Davenport vs. N. E. F. Ins. 
Co., 6 Cush., 340 ; Wood on Fire Ins., 3 216 ; Burritt vs. Saratoga Ins.Co., 
5 Hill, 188 ; Appleby vs. Astor F. Ins. Co., 66 N. Y., 100. 

A policy issued originally through misrepresentations as to the 
owner, is not saved from forfeiture by the mortgagee clause pro- 
viding that it shall not be invalidated by any act of the owner as 
to the mortgagee. 

Graham vs. Firemen’s Ins. Co. 

Rep’d Jour'l, p. 64. 
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TITLE. 


§ 23. Lire.—TZo Insurance Fund in Case of Benevolent Asso- 
ciation.—Construction of Certificate——Where the contract was to 
pay acertain sum upon the death of one of the contracting par- 
ties, to his devisees, the administrator of his estate cannot main- 
tain an action for the money, though no devisee was appointed 
by decedent. 


McClure vs. Johnson, Iowa 8S. C. 
Worley, adm'r vs. N. W. Masonic Aid Association. 


Rep’d Jour’l, p. 141. U. 8. C. C., Towa. 


$24. Fire.—Possession Under Executory Lease not a Change 
of.—By its terms, the policy was to become void if any change 
should take place in the title or possession of the property by 
judicial decree, legal process, or voluntary conveyance. The as- 
sured had entered into an oral executory contract to lease the 
property, and in the meantime, during the term of insurance, the 
intended lessee entered into actual possession, under a parol li- 
cense from the assured, for the single purpose of making repairs. 
Held, that there was no change of possession within the meaning 
of said conditon. 

Alkan vs, New Hampshire Ins. Co. 

—§ 12. 


§ 25. Fime.—Misrepresentation as to Title in Case of House 
and Furniture.-—Entire or Separable Cortract—The policy was 
on a house and household furniture, etc., valued in separate sums. 
After the certificate of adjustment of the loss, and a promise to 
pay had been given, it was discovered that the title represented 
to be in the insured in fee simple, was in the United States. 
Held, that the company was entitled to an injunction restraining 
defendant from collecting on the dwelling house, and if the pol- 
icy in addition stipulated, that in case the interest of the insured 
in the property be not truly stated, it should be void, the plaintiff 
was entitled to a decree cancelling the whole contract. 


Loehner vs. Home Mutual Ins. Co., 17 Mo., 247; Koontz vs. Hannibal 
Savings and Ins. Co., 42 Mo., 126; Gottsman vs. Penn. Ins. Co., 56 Pa. 
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St., 210 ; 51 Me., 110; 8 Gray, 33; 25 Barb., 497; 5 Md., 165; 11 Cush., 
280. 


American Ins. Co. vs. Barnett. 
Rep’d Jour’), p. 104. 


VACANT. 


§26. Fime.—In Case of Distillery.—By its terms the policy 
was to become void if the insured premises should become vacant 
or unoccupied. The property consisted of distillery buildings 
and machinery, presumably available for no other use; but the 
policy prohibited that use during its term, (three months,) while 
expressly covering a carpenter’s risk. The carpenter work con- 
templated was finished before the end of the term, and the build- 
ing then remained unoccupied until destroyed. Held, that under 
the circumstances the insurer will not be heard to allege a forfei- 
ture because the premises were unoccupied. - 

Alkan vs. New Hampshire Ins. Co. 





REPORT OF DECISIONS 


KENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas of Westmoreland County. 


LIVERPOOL AND LONDON AND GLOBE INS. CoO., 
Defendant below, 


US. 


JACOB GCEHRING.* 


An award of arbitrators, otherwise fairly made, will not be set aside because 
of mistakes made by the arbitrators in estimating the loss or damage. 


Where the insured and insurer agree upon appraisers or arbitrators to estimate 
the amount of loss or damage sustained by the insured, their award, in the 
absence of fraud or misconduct, is conclusive on both parties. 


Arbitrators or appraisers are the sole and exclusive jndges as to what informa- 
tion is necessary to enable them to make a correct award or appraisement. 


This was an action by Jacob Gehring against the insurance com- 
panies, plaintiffs in error, to recover the amount of two policies of in- 
surance of $2,500 each, issued by said companies on his store at Ir- 
wins station. The store was destroyed by fire. Subsequently a 


* Opinion filed November 7, 1881. From Pit/sburgh Lega’ Journal. 





92 Report of Decisions. [ Feb., 


written agreement was entered into by the parties, selecting S. F. 
Baker and D. W. Miller as appraisers, and agreeing that their award 
or estimate of the loss should be binding on both parties. Baker 
and Miller examined the preniises, inquired as to the price of mate- 
rials, and having heard the parties, made an award in favor of Geeh- 
ring in the sum of $4,013.89. 

Goehring refused to accept the award and brought suit on the pol- 
icies, alleging as his reason for so doing, that the appraisers omitted 
to estimate the value of certain spouting, etc., worth about $40, and 
other items of small value. 

On the trial, he alleged misconduct on the part of the arbitrators 
and insurance companies. The substance of these allegations is set 
forth in the opinion. 

The verdict was in favor of plaintiffs against the first named com- 
pany in the sum of $2,517.30 and against the second in $2,482.70. 

The defendant asked the court to charge, ‘ner alia, (third point,) 
“that there is no evidence sufficient to show fraud or misconduct on 
the part of the arbitrators.” This point the court answered as fol- 
lows: “It is for the jury to say, under all the evidence, if there was 
fraud or misconduct, and this must be clearly and_ satisfactorily 
proved.” 


Messrs. Epcar & Frank Cowan, for /laintif/s in Error. 
Messrs. J. F. Wentiine and J. S. Moorenrap, Contra. 


Gorpon, J. 

Asa copy of the policy of insurance, upon which this suit was 
brought, has not been furnished for our inspection, we are not pre- 
pared to say that the answers of the court below to the defendant's 
fifth and ninth points are incorrect. We have, however, no hesitation 
in pronouncing the answer to the third point erroneous. We have 
examined the evidence with care and have failed to discover that the 
arbitrators were guilty of the slightest misconduct. These arbitra- 
tors, or appraisers, were chosen by the parties under an agreement in 
writing duly and deliberately executed, and by the terms of that 
agreement they were to appraise and estimate the true cash value of 
the loss. They were chosen because they were practical builders 
and were expected to make their own estimates, and from those es- 
timates form their judgment. 

Therefore, that they went to a planing mill to ascertain the price 
of lumber, and to a tinsmith to learn the price of roofing tin, so far 
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from being evidence of misconduct, was proof of care and considera- 
tion ; of a disposition to inform themselves of the ruling prices of 
the materials that had composed the building. They examined the 
ruins, took what measurements were necessary, listened to what in- 
formation Geehring had to give them, received from him a plan of 
the building, and, if he is to be believed, he put into their possession 
an estimate made for him by Greenawalt, an act that looks more like 
an attempt to improperly influence the arbitrators than any other in 
the case. Then, after they got all the information they thought nec- 
essary, and they were the sole and exclusive Judges of what was nec- 
essary, they retired to a room in the hotel, and there, by themselves, 
both parties being excluded, they made their estimate and award. 
That this estimate was a fairly correct one is evidenced by the fact 
that Miller offered to rebuild the property for the amount of the 
award, a proposition which the plaintiff refused to accept. This, 
then, is the testimony of the arbitrators themselves, nor does the ev- 
idence of Geehring, when trimmed of its obvious exaggerations, se- 
riously contradict it. Leaving out the testimony as to the manner 
in which these men did the work to which they were appointed, the 
legal presumption is that they did their duty, and that presumption 
is not rebutted by such evidence as that of the plaintiff. That the 
“Liverpool gentleman” and the “Lycoming gentleman” hurried 
the arbitrators up so that he had no time to make his explanations 
and to show them “some little things * which he had left out of his 
memorandum ; the running of the arbitrators down to the hotel in 
order that they might get to work as soon as possible ; the call of the 
“Lycoming gentleman ” for lemonade instead of water, of which he 
had imagined he was not to partake, and finally, how that in the fore- 
noon he saw the arbitrators “ promenading the street with the in- 
surance men, hunting up evidence, down to Fulton’s mill and around 
the ruins of the building ; but they took good care to stay away 
from me,” which means that, for his own purposes, he took good care 
to stay away from them. Such evidence as this, so evidently partial 
and with such a tone of flippant exaggeration running through it, 
goes but a very little way to the overthrowing of the award of a 
board of appraisers of the plaintiff's own choosing. One-sided and 
warped as this testimony evidently is, it reveals nothing that in the 
slightest degree impeaches the integrity of the board of arbitrators. 
What if they were hurried up? Perhaps that was necessary to ex- 
pedite the business in hand, and at all events, it was no fault of the 
arbitrators that the insurance men hurried them up. 
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That they were promenading the street in search of evidence, so 
far from being a misfeasance, was, as we have already shown, in the 
line of their duty. 

Then again the mistake complained of, if mistake there was,. which 
is doubtful, was of a character so insignificant as to be unworthy of 
attention. Even were it much more important than it is alleged to 
be, it could not be used to set aside the award. Speer vs. Bidwell, 8 
Wr., 23. 

Judgment reversed. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF OHIO. 


RUNKLE 
US. 


CITIZENS’ INS. CO.* 


A policy of insurance upon a mill and distillery provided that all liens should 
be disclosed in the application, on penalty of forfeiture ; and that any 
change in the possession by virtue of legal process should have a like effect. 

Tield, that an illegal assessment by the internal revenue commissioner was not 
a lien within the policy, and that a seizure thereunder being illegal, was 
not contemplated by the policy. 

Where a policy contains a stipulation that either party may terminate the con- 
tract, the right is one which can only be exercised by either party by 4 
strict compliance with the terms of the policy relating to cancellation. 


Action on a policy of fire insurance upon a mill and distillery. 
The policy required that liens upon the property insured should be 
disclosed in the application, and that a failure to do so should avoid 
the policy, and that if any change should take place in the posses- 
sion of the property by legal process it should avoid the policy. The 





* Charge delivered February, 1881, From Reporter. 
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defendant claimed that prior to the application a distraint warrant 
had been issued upon an assessment made by the commissioner of 
internal revenue, and the property seized thereunder, and that such 
tax was alien on the property and not disclosed ; that such seizure 
was a change of possession within the policy ; that the policy had 
been cancelled. The plaintiff denied the legality of the tax, the sale 
by virtue thereof, and the cancellation of the policy. 


Tarr & Luoyp, and L. Gricrr, fir Plain/iff. 
C. D. Rosertson, for Defendant, 


Swine, J. 

It is contended by the defendant that the change of possession 
does not depend upon the legality of the assessment of these taxes, 
there having been in fact a distraint warrant issued and the property 
seized under it and sold ; that the possession was thereby changed 
by legal process. I cannot agree with learned counsel for defendant 
in this proposition. The change of possession which should work a 
forfeiture of this policy should not only be a change of possession in 
fact if it be by virtue of legal process, but it wust have been a change 
of possession by virtue of a valid legal process. If ittwere not a valid le- 
gal process it would be of no binding force upon him or anybody else. 
The parties did not contempiate by this provision any change of posses- 
sion which might be brought about by proceedings in the nature of 
legal proceedings, or under the forms of law. It could not have 
been contemplated by the parties that if an officer of the court 
should take an execution issued without judgment, and levy it upon 
and sell this property, that this would have been a change of pos- 
session by legal process. Such a process would not be legal. And 
80 in this case, if there had been no legal assessment of taxes by the 
commissioner of internal revenue, if under the law he had no 
power to make such an assessment of taxes as that upon which the 
distraint warrant issued by which this property was seized and sold, 
the issuing of the distraint warrant, the seizure of the property by 
virtue of it, and the sale under it, were, as to this plaintiff, void. 
It is said, however, by counsel for defendant, that the invalidity of 
this assessment cannot be shown by the plaintiff in this proceeding ; 
that it cannot be attacked collaterally ; that it can only be reached 
by appeal to the commissioner of internal revenue. The nature 
and character of these assessments were very fully discussed in the 
case of U. S. vs. Clinkenbeard, 21 Wall. 65. In that case the court 
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below held as is claimed by the defendants. The case was taken 
to the Supreme Court of the United States upon error, and the judg- 
ment of the court below was reversed. The case of Stoll vs. Pep- 
per, 97 U.S., 438, is conclusive upon the question of the legality 
of the assessment in this case. The commissioner had no legal 
power or authority, under the facts of the case, to make the assess- 
ment. All the proceedings which followed the assessment were 
therefore illegal, and of no binding force or effect against the plain- 
tiff. Such proceedings had no effect on the policy. That such pro- 
ceedings may be attached collaterally, I think, there can be no doubt. 
18 Wall., 457; 19 Id., 58. 

It is within the province of the parties to a contract of insurance 
to stipulate in the policy that the assured may at any time termin- 
ate the contract and surrender the policy, and be entitled to a rata- 
ble portion of the unearned premiums ; and that the insurer may at 
any time at its option terminate the contract and cancel the policy 
by giving notice to the assured to that effect, and paying to him a 
ratable portion of the premium for the unexpired term. This policy 
of insurance contains such a stipulation. The right, however, to 
terminate a contract of insurance which has been fairly entered into 
and has taken effect, by this method, is a right which can only be 
exercised by either party by a strict compliance with the terms of 
the policy relating to cancellation. Where such a contract has been 
entered into and has taken effect, and either party claims that the 
contract has been terminated and put an end to by virtue of such 
provisions, it devolves upon such party to establish by the evidence 
that the contract has thus been terminated. 





1882. } Thompson vs. Knickerbocker Life Ins. Co. 


UNITED STATES SUPREME COURT. 


Ocrosrer Term, 1881. 


Error to Circuit Court of U. 8S. for Southern District of Alabama. 


RUTH ELIZA THOMPSON, Plaintiff in Error, 


KNICKERBOCKER LIFE INS. CoO. 


The policy provided that a failure to pay the premium when due, or to pay at 
maturity any note given for the premium, other than the annual credit or 
loan, at maturity, should work a forfeiture without notice. A note for the 
premium due in 1874, was given, payable in nine months, and stipulating 
that in case of non-payment at maturity, the policy should be void accord- 
ing to the contract in said policy. The note was not paid when due, the 
insured afterwards died, and no tender of payment was subsequently made. 

Held, that the giving of the note did not waive the conditional forfeiture as to 
its non-payment at maturity. 

Held, that sickness, or mental, or physical incapacity could not excuse prompt 
payment. 

Held, that usage on the part of the company to give days of grace or notice of 
time of payment, could not excuse. 

Held, that a parol agreement by the company at the time of executing the note, 
that the policy should not be forfeited at maturity, but only on the election 
of the company could not be set up to vary the written contract. 

Held, that failure to make any tender of the sum due under the note, would be 
fatal to recovery in any event. 

Judgment affirmed. 


Brab.ey, J. 
This was an action at law on a policy of insurance for five thousand 
dollars, issued by the defendant in error, on the life of John Y. 
Thompson, for the benefit of kis wife, the plaintiff in error. The policy 
bore date January 24, 1870, and was to continue during the life of 
the assured, in consideration of an annual premium of four hundred 
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and ten ,*,°; dollars, payable on or before the 24th day of January in 
every year. Thompson died November 3, 1874. The complaint was 
in the usual form, setting forth the contract contained in the policy, 
the death of the assured and the performance of the conditions of 
the poli. y by the assured and the plaintiff’ The company pleaded 
the general issue, and two special pleas, which set up in substance 
the same defense. The second plea, which is all that is necessary to 
state in detail, after setting forth the provisions of the policy for the 
payment of the annual premium, proceeds as follows : 

“ Under said policy an annual credit or loan of a portion of said 
premium was provided for, and said policy also contained a condition, 
or proviso, that the omission to pay the said annual premium on or 
before twelve o’clock noon on the day or days above designated for 
the payment thereof, or that the failure to pay at maturrty any note, 
obligation or indebtedness (other than the annual credit or loan) for 
premium or interest due under said policy or contract, shall then and 
thereafter cause said policy to be void without notice to any party or 
parties interested therein. 

“The defendant further says that the said annual premium was 
not paid on or before the 24th day of January, a. p, 1874, and there- 
upon the defendant did give time for the payment of said premium 
upon the condition named in the note hereinafter mentioned, and for 
the payment of said premium did take certain promissorry notes of 
said Thompson, one of which was as follows : 


$109. } New York, Jan'y 24th, 1874. 
“Nine months after date, without grace, I promise to pay to the 
Knickerbocker Life Insurance Company one hundred and nine dol- 
lars, at Mobile, Alabama, value received, in premium on policy No. 
2334, which policy is to be void in case this note is not paid at matur- 
ity, according to contract in said policy. 
“ No. 2334 was an error, No. 2331 being intended.” 


It then avers that the note was not paid when it became due, Oc- 
tober 24, 1870, and that by reason thereof the policy became void and 
of no effect before the death of the assured. 

To these pleas four replications were filed, numbered 2, 3, 4 and 
as follows: 

“2d. That the said policy of insurance was renewed by said de- 
fendant on the 24th day of January, 1874, and continued in force un- 
til January 24th, 1875. That the payment of said note at maturity 


5 
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was not a condition precedent as alleged. That the said Thompson 
had the money in hand, and was ready and willing and intended to 
pay said note, but that before the maturity thereof he was taken vio- 
lently ill, and before and at the time the same fell due was in bed, 
prostrated by a fatal disease, and in this condition remained until he 
died on the third day of November, 1874 ; that during all this time 
he was mentally and physically incapable of attending to his busi- 
ness, or knowing of and performing his obligations, and was non com- 
pos mentis; that the existence of said note was not known to the 
plaintiff. 

“3rd. That it was, and had been for many years before, and on 
the day said note fell due, the uniform usage and custom of said de- 
fendant in such cases to give notice of the day of payment to its pol- 
icy-holders ; such is and was the uniform usage and custom with all 
insurance companies, and the said defendant had in all casesadopted 
and acted on said usage, and in all its dealings with said Thompson 
had adhered to said usage, and gave notice of the day when such 
payments fell due ; yet said defendant in this case failed to give any 
notice of the day of payment of said note, notwithstanding they knew 
said Thompson was in the city of Mobile, and was sick, and plaintiff 
avers that said Thompson was ready and willing to pay, had said no- 
tice been served as in previous cases, but acting on said usage and 
was deceived by want of said notice, and that this plaintiff had no 
notice of the existence of said note, or when the same fell due, where- 
fore and whereby said note was not paid. 

“4th. That on the 24th day of January, 1874, said policy was re- 
newed and entered in full force for one year, to wit, until January 24, 
1875. That said note was for the balance of the premium of that 
year, which defendant agreed should be deferred and paid as set 
out on said note ; that by said agreement said policy was not to 
become void on the non-payment of the note alone at maturity as al- 
leged in said plea, but was to become void at the instance and elec- 
tion of said defendant, and,plaintiff avers that said defendant did not 
elect to cancel said policy or take any steps to avoid it or give any 
notice of such intention during the life of said John Y. Thompson, or 

, since, and still holds said note against said estate of said Thompson ; 
wens Wherefore, Xc. 


w= “5th. And for furtier replication to the first and second special 
“ pleas by said defendant pleaded, plaintiff says that it was the general 


=*# usage and custom adopted by said defendants, and practiced by them 
=. before and after the making of said note, not to demand punctual 
at 
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payment of such premium notes on the days they fell due, but to 
give days of grace thereon, to wit, for thirty days thereafter, and the 
said defendants had repeatedly so done with said Thompson and others 
and they led said Thompson to believe and rely on such leniency in 
this case, and thereby said Thompson was deceived, and said note 
not paid, and he did rely on them for such notice.” 

Demurrer to these replications was sustained by the court. The 
case was then tried before a jury upon the plea of the general issue, 
and the same questions raised on the rejection of evidence at the trial 
which were presented by the replications. Exceptions were taken in 
due form and preserved on the record. 

The case is now here on writ of error, and the rulings of the court 
on the demurrers are presented for review. 

It appears from the special pleas that the policy contained the us- 
ual condition that it should become void if the annual premiums 
should not be paid on the day when they severally became due, or if 
any notes given in payment of premiums should not be paid at 
maturity. 

The replications do not pretend that the note given for premium, 
which became due on the 24th day of October, 1874, was ever paid, 
or that payment thereof was ever tendered, either during the life of 
Thompson or after his death ; but it is contended that such payment 
was not necessary in order to avoid the forfeiture claimed by the de- 
fendant. 

First, it is contended that the mere taking of notes in payment of 
the premium was, in itself, a waiver of the conditional forfeiture ; 
and for this, reference is made to the case of Ins. Co. vs. French, (30 
Ohio St. Rep., 243). But in that case, no provision was made in the 
policy for a forfeiture in case of the non-payment of a note given for 
the premium, and an unconditional receipt for the premium had been 
given when the note was taken ; and this fact was specially adverted 
to by the court. We think that the decision in that case was entirely 
correct. But in this case the policy does -contain an express condi- 
tion to be void if any note given in payment of premium should not 
be paid at maturity. We are of opinion, therefore, that whilst the 
primary condition of forfeiture for non-payment of the annual prem- 
ium was waived by the acceptance of the notes ; yet, that the second- 
ary condition thereupon came into operation, by which the policy 
was to be void if the notes were not paid at maturity. 

Besides this general answer, the plaintiff set up, in her replications, 
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various excuses for not paying the note in question, which are relied 
on for avoiding the forfeiture of the policy. 

In the second replication the excuse set up is, that before the note 
fell due Thompson became sick and mentally and physically incapa- 
ble of attending to business until his death on the 3d day of Novem- 
ber, 1874, and that the plaintiff was ignorant of the outstanding note. 
We have lately held, in the case of Klein vs. N. Y. Life Ins. Co., de- 
cided at the present term, that sickness or incapacity is no ground for 
avoiding the forfeiture of a life policy, or for granting relief in equity 
against forfeiture. The rule may, in many cases, be a hard one ; but 
it strictly follows from the position that the time of payment of pre- 
mium is material in this contract, as was decided in the case of N. Y. 
Life Ins. Co. vs. Statham, 93 U. S., 24. Prompt payment and regu- 
lar interest constitute the life and soul of the life insurance business ; 
and the sentiment long prevailed that it could not be carried on with- 
out the ability to impose stringent conditions for dilinquency. More 
liberal views have obtained on this subject in recent years, and a 
wiser policy now often provides express modes of avoiding the odious 
result of forfeiture. The law, however, has not been changed, and 
if a forfeiture is' provided for in case of non-payment at the day, the 
courts cannot grant relief against it. The insurer may waive it, or 
may by his conduct lose his right to enforce it ; but that is all. 

The third replication sets up a usage, on the part of the insurance 
company, of giving notice of the day of payment, and the reliance of 
the assured upon having such notice. This is no excuse for non-pay- 
ment. The assured knew, or was bound to know, when his premi- 
ums became due. The case of Ins. Co. vs. Eggleston, (96 U. S., 572) 
is cited in support of this replication. But, in that case, the custom- 
ary notice relied on was a notice designating the agent to whom pay- 
ment was to be made, without which the assured could not make it, 
though he bad the money ready. As soon as he ascertained the 
proper agent he tendered payment in due form. It is obvious that 
the present case is very different from that. The reason why the in- 
surance company gives notice to its members of the time of payment 
of premiums is to aid their memory and to stimulate them to prompt 
payment. The company is under no obligation to give such notice 
and resumes no responsibility by giving it. The duty of the assured 
to pay at the day is the same, whether notice be given or not. Banks 
often give notice to their customers of the approaching maturity of 
their promissory notes or bills of exchange ; but they are not obliged 
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to give such notice and their neglect to do it would furnish no excuse 
for non-payment at the day. 

The fourth replication sets up a parol agreement of defendant 
made on receiving the premissory note, that the policy should not be- 
come void on the non payment of the note alone at maturity, but was 
to become void at the instance and election of the defendant, which 
election had never been made. As this supposed agreement is in di- 
rect contradiction to the express terms of the policy and the note it- 
self, it cannot affect them, but is itself void. We did hold, in Eggle- 
ston’s case, it is true, that any agreement, declaration, or course of 
action on the part of an insurance company, which leads a party in- 
sured honestly to believe that by conforming thereto a forfeiture of 
his policy will not be incurred, tollowed by due conformity on his 
part, will estop the company from insisting upon the forfeiture. An 
insurance company may waive a forfeiture or may agree not to en- 
force a forfeiture ; but a parol agreement, made at the time of issuing 
x policy, contradicting the terms of the policy itself, like any other 
parol agreement inconsistent with a written instrument made contem- 
porary therewith, is void, and cannot be set up to contradict the 
writing. So, in this case, a parol agreement supposed to be made 
at the time of giving and accepting the premium note, cannot be set 
up to contradict the express terms of the note itself, and of the poli- 
cy under which it was taken. 

The last replication sets up and declares that it was the usage and 
custom of the defendants, practiced by them before and after the 
making of said note, not to demand the punctual payment thereof at 
the day, but to give days of grace, to wit, for thirty days thereafter, 
and they had repeatedly so done with Thompson and others, which 
led Thompson to rely on such leniency in thiscase. This was a mere 
matter of voluntary indulgence on the part of the company, or, as 
the plaintiff herself calls it, an act of “leniency.” It cannot be justly 
construed as a perminent waiver of the clause of forfeiture, or as im- 
plying any agreement to waive it, or to continue the same indulgence 
for the time to come. As long as the assured continued in good 
health, it is not surprising, and should not be drawn to the compa- 
ny’s prejudice, that they were willing to accept the premium after 
maturity, and waive the forfeiture which they might have insisted 
upon. This was for the mutual benetit of themselves and the as- 
sured, at the time, and in each instance in which it happened, it had 
respect only to that particular instance, without involving any waiver 
of the terms of the contract in reference to their future conduct. The 
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assured had no right, without some agreement to that effect, to rest 
on such voluntary indulgence shown on one occasion, or on a number 
of occasions, as a ground for claiming it on all occasions If it were 
otherwise, an insurance company could never waive a forfeiture on 
occasion of a particular lapse without endangering itsright to enforce 
it on occasion of a subsequent lapse. Such a consequence would be 
injurious to them and injurious to the public. 

But a fatal objection to the entire case set up by the plaintiff is, 
that payment of the premium note in question has never been made 
or tendered at any time. There might possibly be more plausibility 
in the plea of former indulgence and days of grace allowed, if pay- 
ment had been tendered within the limited period of such indul- 
gence. But this has never been done. The plaintiff has, therefore, 
failed to make a case for obviating and superseding the forfeiture of 
the policy, even if the circumstances relied on had been sufficiently 
favorable to lay the ground for it. A valid excuse for not paying 
promptly on the particular day, is a different thing from an excuse 
for not paying at all. 

Courts do not favor forfeitures, but they cannot avoid enforcing 
them when the party by whose default they are incurred cannot show 
some good and stable ground inthe conduct of the other party, on 
which to base a reasonable excuse for the default. We think that no 
such ground has been shown in the present case, and that it dees not 
come up tothe line of any of the previous cases referred to, in which 
the excuse has been allowed. We do not accept the position that the 
payment of the annual premium in a conditio® precedent to the con- 
tinuance of the policy. That is untrue. It is a condition subsequent 
only, the non-performance of which may incur a forfeiture of the 
policy, or may not, according to the circumstances. It is always 
open for the insured to show a waiver of the condition, or a course of 
conduct on the part of the insurer which gave him just and reasona- 
ble ground to infer that a forfeiture would not be exacted. But it 
must be a just and reasonable ground ; one on which the assured has 
a right to rely. 

The judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF MISSOURI. 


Appeal from St. Clair Cirewt Court. 


AMERICAN INS. CO., Appellant, 5 


VS. 
BARNETT. 


After an insurance company had adjusted a loss and given a certificate of ad- 
justment and promise to pay the amount, it discovered that the application 
misrepresented the title of the assured to the land on which the property 
insured was situated. The policy contained a condition that if any fact 
stated in the application was untrue, the policy should be void, 

Held, that the company was entitled to have the certificate and policy can- 
celled. A condition in the policy that ‘‘ if the interest of the assured in the 
property, whether as owner, trustee, ete., is not truly stated, then, and in 
every such case, this policy shall be void,” would lead to the same result. 


E. J. Smrra, for Appellant. 


The misrepresentation as to the title avoids the insurance upon the 
house at least. Kibbe vs. Ins. Co., 11 Gray, 163 ; Abbott vs. Ins. 
Co., 3 Allen, 213 ; 9 Allen, 334. The plaintiff is not concluded by 
having adjusted the loss. The adjustment was made in ignorance of 
the true state of the title ; and plaintiff was not bound to take notice 
of the record which showed that the title was not in defendant. 
Maul vs. Rider, 59 Pa. St., 167; Losey vs. Simpson, 11 N. J. Eq., 
246; Stuyvesant vs. Hall, 2 Barb. Ch., 151 ; Stuyvesant vs. Hone, 1 
Sandf. Ch., 419 ; Keller vs. Nutz, 5 Serg. & R., 246; Tilton vs. Hun- 
ter, 24 Me., 29; Bates vs. Norcross, 14 Pick., 224; Hooker vs. Pierce, 
2 Hill, 650; Whittington vs. Doe, 9 Ga., 23; Ohio L. Ins. Co. vs. 
Ledyard, 8 Ala., 866; Crockett vs. Maguire, 10 Mo., 34; Davis vs. 
Ownby, 14 Mo., 170. Besides, defendant is certainly precluded from 
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complaining that the company saw fit to place reliance upon his 
sworn statement, given under such circumstances, without taking the 
pains to examine the registry of deeds, or to resort to other extrinsic 
evidence to ascertain whether his affidavit was true or false. He at 
least is estopped to question the propriety of the company’s conduct 
in this respect. Again : Does the breach of warranty as to the title 
to the building avoid the policy as to the building only, or does 
it render it void as to both the real and personal property in- 
sured? The prevailing doctrine in this country is, that the 
contract is entire, and if void as to part, is void as to the 
whole. Gottsman vs. Ins. Co., 56 Pa. St., 210; Barnes vs. Ins. Co., 
51 Me., 110 ; Gould vs. Ins. Co., 47 Me., 403; Lovejoy vs. Ins. Co., 
45 Me., 472 ; Kimball vs. Ins. Co., 8 Gray, 33 ; Smith vs. Ins. Co., 25 
Barb., 497 ; Lee vs. Ins. Co., 3 Gray, 583 ; Associated Firemen’s Ins. 
Co. vs. Assum, 5 Md., 165 ; Friesmouth vs. Ins. Co., 10 Cush., 587 ; 
Fire Asso. vs. Williamson, 26 Pa. St., 196; Day vs. Ins. Co., 51 Me., 
91; Ramsay M’fg Co. vs. Ins Co., 11 Upper Can. (Q. B.) 516 ; Rich- 
ardson vs. Ins. Co., 46 Me., 394 ; Brown vs. Ins. Co:, 11 Cush., 280 ; 
Wilson vs. Ins. Co., 6 N. Y., 53. 


W. P. Jounson, for Respondent. 


Norton, J. 

This is a suit instituted in St. Clair County to cancel a policy of in- 
surance issued by ‘plaintiff to defendants J. H. Barnett and Lizzie 
Barnett, and also a certificate of adjustment of loss under said policy, 
and a promise to pay $710, given by plaintiff to defendants, and to 
restrain all the defendants from negotiating or disposing of said cer- 
tificate of adjustment or promise to pay. The property insured was 
a dwelling house situated on the east half of section 17, township 36, 
range 29,in Vernon county, and certain household furniture and 
wearing apparel in the same, the whole valued at $1,000, the house 
being valued at $475, and the personal property at $525. The prop- 
erty was destroyed by fire ; the loss was adjusted and compromised 
at $710, for which the plaintiff gave, in writing, its promise to pay de- 
fendant J. H. Barnett on the 28th day of April, 1874. The evidence 
tended to show that defendants represented in their application 
for insurance that the fee simple title to the land on which the dwell- 
ing house was located, was in the assured. The evidence offered by 
plaintiff, from the records in the Recorder’s office of Vernon County, 
showed that at the time said application was made and the risk was 
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taken, the title to the real estate was in the United States, which title 
was acquired by one Garrett by patent from the United States, 
dated in 1859, which, however, was not filed for record in the Re- 
corder’s office of said county till the 10th day of December, 1873, 
some six months after the issuance of the policy of insurance to de- 
fendants ; and that so far as was shown by said records the title still 
remained in said Garrett. Defendants offered no evidence. It was 
admitted by the pleadings that it was a condition of all the policies 
issued by plaintiff, and was so in said policy issued to defendants 
Barnett and wife, that if any of the fects stated in the application 
were untrue said policy should be void. The court found for defend- 
ants, and dismissed the bill, and from this judgment plaintiff prose- 
cutes his appeal. 

The application for insurance, which was offered in evidence and 
improperly rejected by the court, showed that the fee simple title to 
the real estate was represented to be in Lizzie Barnett, the assured ; 
the other evidence offered showed this representation to be untrue ; 
and it was admitted by the pleadings that it was a condition of the 
policy that if any fact stated in the application was untrue the policy 
should be void. This being the state of the case, and the fact being 
that the untruthfullness of the representation as to title was not dis- 
covered till after the adjustment of the loss, the judgment of the court 
was clearly erroneous. The policy was unquestionably void as to the 
dwelling house, and under the authority of the following cases, viz : 
Loehner vs. Home Mutual Ins. Co., 17 Mo., 247 ; Koontz vs. Hanni- 
bal Savings and Ins. Co., 42 Mo., 126, it should have been so de- 
clared, and defendants should have been restrained from the collec- 
tion of so much of the promise to pay as was based upon the destruc- 
tion of the house. 

And under the authority of the above cases, as well as the follow- 
ing, viz : Gottsman vs. Penn Ins. Co., 56 Pa. St., 210; 51 Me., 110; 
& Gray, 33 ; 25 Barb., 497 ; 5 Md., 165 ; 11 Cush., 280, if the further 
stipulation which counsel for plaintiff says was in the policy, was in 
fact in it, viz: “ That if the interest of the assured in the property, 
whether as owner, trustee, consignee, factor, mortgagee, lessee or 
otherwise, is not truly stated, * * then, and in every such 
case, this policy shall be void, and the assured shall not be entitled 
to recover from the company any loss or damage which may occur in 
or to the property hereby insured, or any part or portion thereof,” 
plaintiff would de entitled to the full relief prayed for in the bill, and 
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should this fact appear on a retrial of the cause in addition to the 
other facts adverted to herein, the court will enter such a decree as 


is above indicated. 
Judgment reversed and cause remanded, in which all concur. 


INDIANA SUPREME COURT, 


May Term, 1881. 


Appeal from the Gibson Circuit Court. 


AMERICAN _ INS. CO. 
US. 


JAMES GALLAHER. | 


Where a note was given for the premiums which did not make the policy or 
charter a part ot it, and which was not shown to have been executed at one 
time with the policy, and as part of the same transaction, a verbal agree 
ment that the rights of the parties were to be determined by the charter and 
by-laws, cannot be imported to alter the terms of the note itsélf, and to make 
the whole amount payable upon default as to an installment. 


Judgment affirmed. 


/ Best, Com’r. 

The appellant sued the appellee in a complaint of two paragraphs. 
In the first, it was alleged, in substance, that the appellee, on the 
26th day of May, 1876, by his note, a copy of which was filed, prom- 
ised to pay appellant twelve dollars and fifty cents on the Ist days of 
May, 1877, 1878, 1879 and 1880, that said note was executed in con- 
sideration of a policy of insurance issued by the appellant to the 
appellee ; that the policy made the charter of the appellant a part 
of it, and that the charter provided, that in case any installment of 
any note shall remain and unpaid for more than thirty days after no- 
tice forwarded to the maker as provided by such charter, then the 
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entire note shall become due and payable. That said note was 
made with the understanding and agreement that the policy and 
charter should constitute a part of the contract between the parties, 
and that the obligations of the parties in relation to said note were to 
be determined by reference to the policy and charter ; that after the 
first installment had matured, notice had been given for more than 
thirty days, etc., whereby the whole note became due and remained 
unpaid. 

In the second it was averred substantially that said note was made 
in Dhinois ; that it was made for a policy of insurance issued by the 
appellant there, and that by statute of that State, it was provided that 
if the maker should fail to pay any installment of any note given for 
a policy of insurance issued by the appellant, for more than thirty 
days after notice of its maturity, the above note should become due ; 
that the appellee had failed to pay the first installment, and notice 
thereof had been given thereafter for more than thirty days before 
the commencement of the suit. 

Upon appellee’s motion, the court struck from the7first paragraph, 
all that portion after the figures “1880,” and before the averment 
that after the first installment had matured notice had been given, 
etc., and that the whole note was due and unpaid, thereby strikivg 
from the paragraph, all averments seeking to show that all the in- 
stallments of the note subsequent to the first had matured. This 
ruling the appellant reserved. 


Issues were formed, submitted to the court, and a finding made for 
$13.30. ; 

The appellant moved for a new trial because the finding was con- 
trary to law ; was not sustained by sufficient evidence and the amount 


of the money was too small. This motion was overruled, an excep- 
tion taken, and judgment upon the finding. From this judgment the 
appellant appeals, and assigns as error the order of the court in strik- 
ing out a portion of the first paragraph of the complaint and in over- 
ruling the motion for a new trial. 

We are of opinion that the court did not err in striking out the por- 
tion of the first paragraph of the complaint of which appellant com- 
plains. 

The note upon its face was absolute and unconditional. It con- 
tained the promise to pay the sum of twelve dollars and fifty cents at 
stated time, and there was nothing in it to indicate that such sums 
were to be paid at any other time or upon any contingency. The 
statement in it that the consideration was a policy of insurance, did 
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not change its legal effect nor make such policy a part of the note. 
Without it the law would presume a consideration, and with it the 
actual consideration was shown, that, and nothing more. Nor did 
the agreement and the understanding between the parties that the 
policy should constitute a part of the contract, and that the rights of 
the parties should be determined by a reference to it and the charter, 
change the terms of the note or constitute a part of it. This agree- 
ment and understanding was in parol, and not in writing, and it is 
well settled that the terms of a written agreement cannot be con- 
trolled by a contemporaneous verbal understanding of the parties 
inconsistent with it. Durland vs. Pitcain, 51 Ind., 426. 

The note was for the payment of certain sums at specified times, 
and the argument that the rights of the parties to the note were to 
be determined, not by the note itself but by the charter of the appel- 
lant, which provided that, upon the happening of a certain contin- 
gency, all installments should at once become due, was a verbal agree- 
ment that raised the terms of the note and therefore was inoperative. 
McClintie’s Adm’s vs. Corey et al., 22 Ind., 170. 

The note did not make either the policy or the charter a part of it 
and as it was not alleged that the note and policy were made at the 
same time so as to constitute one contract, its terms cannot be con- 
trolled by either. To authorize this it was necessary to aver that they 
were executed under such circumstances as constituted them on 
contract. Allen vs. Noffinger, 13 Ind., 494 ; Durland vs. Piteain, 51 
Ind., 426. ° 

We cannot say that the motion for a new trial was erroneously over- 
ruled for the reason that the evidence is not on the record. The bill 
of exceptions purporting to contain the evidence, concludes with 
the statement, that “this was the evidence offered in the cause.” 
But does not show that anything offered in evidence was admitted 
except a receipt and a notice. The evidence so offered cannot be 
treated as admitted, as has heretofore been decided by this court. 
Goodmire, et al. vs. Crane’s Justice, 41 Ind., 335. 

For these reasons we think the judgment should be affirmed. 


Per Curiam. 
It is therefore ordered upon the foregoing opinion that the judg- 
ment be, and it is hereby in all things affirmed at the costs of the ap- 
pellant. 





UNITED STATES CIRCUIT COURT. 


DISTRICT OF MINNESOTA. 


BARNES & McGILL and DAVID DOWS & CO. \ 
ws. 


HARTFORD FIRE INS. CO. 


The defendant insured grain in thirty-three elevators, conditioned that it 
should be liable only for such proportion of the loss as the amount of its 
insurance bore to the whole value of the insured property described, and 
that it should not be liable to contribute more than one tenth of the amount 
of all the insurance on the property described ; also that the insured should 
be entitled to recover no greater proportion of the loss from defendant than 
the amount insured by it bore to the whole sum insured on said property, 
whether such insurance be by general or specific policies, and without re- 
ference to the solvency or liability of the other insurers. Other insurance 
to more than ten times the amount was also afiected under similar policy 
conditions covering the same elevators and two additional. All the policies 
had schedules annexed setting forth the elevators and the storage capacity 
allowed to each. 

Held, that there was other insurance on the elevators insured by defendant to 
the amount which was to the whole sum insured by such other policies, as 
the value of the grain in the thirty three elevators bore to the value of 
grain in all the elevators. 

Held, that this amount was the proportion in which the more general policies 
were liable to contribute with defendant where such contribution would 
fully indemnify the insured. 


Statement of Case. 


The case was submitted to the court on the following statement 
of agreed facts. 

The plaintifis owned or controlled thirty-five elevators and ware- 
houses, situated at different towns along the line of the Northern Pa- 
cific Railroad in Minnesota and Dakota. 


* Decision reudered January, 1882. 
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They procured insurance against loss by fire on the grain contained 
in these elevators and warehouses, in various companies, and on Feb- 
ruary 22, 1881, held $330,000 of such insurance, all of which was 
written by inserting in the ordinary policies, the form Exhibit “B” 
appropriately filed. Exhibit “B” contains a schedule of the eleva- 
tors, with a description and limited capacity of each, and stipulates 
among other things “ that in case of loss under this policy, this com- 
pany shall be liable only for such proportion of the whole loss as the 
amount of this insurance bears to the cash value of the whole proper- 
ty herein described and contained in the elevators and warehouses in 
schedule herewith at the time of the fire ;” and further, that “ this 
company, in the event of a loss, shall not be liable to contribute over 
one-tenth of the amount of all the insurance upon property de- 
scribed.” . 

Or February 22, 1881, plaintiffs procured $40,000 of insurance up- 
on grain in all said elevators, except those at Duluth, and the policies 
were written in like manner as the other insurance, except that the 
Duluth elevators were erased in the schedule, and $20,000 of this in- 
surance was written by defendant. 

Defendant had full notice and knowledge at the time of the issu- 
ance of its policy of all said insurance and of the manner in which it 
attached. All the policies of both classes were written for the same 
rate of premium. 

On March 13, 1881, a fire occurred which damaged and destroyed 
grain in the elevator at Mapleton, one of the elevators mentioned in 
all the policies. At this time, then, these plaintiffs held $330,000 of 
insurance attaching upon grain in all the thirty-five elevators, and 
$40,000 attaching upon grain in thirty-three elevators, being all ex- 
cept the two at Duluth. 

A committee of three insurance adjusters made an adjustment of 
the loss, whereby it was ascertained that there existed two classes of 
insurance as above stated ; that the total value of all grain in the 
thirty-five elevators was $357,327.50 ; that the value of grain in the 
Duluth elevators was $168,107.28, and the value of grain outside of 
Duluth was $189,220.22, and that the total loss was $12,986.18. 

These results are not disputed. 

The adjusters then apportioned the loss to the several insurers, and 
made their report to the general agents of the companies, who held 
a conference at Chicago, which resulted in the approval of said ad- 
justment and apportionment by all the insurers, except this defen- 
dant. The apportionment so made was as follows : 
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The first class of $330,000 of insurance was divided in accordance 
with the relative values of the property, divided at the point of diff- 
erence of the two classes of insurance, and $155,251 of said $330,- 
000 was set apart for grain at Duluth, and $174,749 was set apart for 
the grain upon which defendant's policy attached. To this sum of 
$174,749 was added the second class of insurance, $40,000, and $214,- 
749 was agreed to be the amount of insurance contributing to the 
loss, and that the first class of insurance should pay 4344442 of the 
loss, and the second class should pay 3°92, of the loss, making de- 
fendant’s proportion of the loss to be $1,209.44, the amount claimed 
by plaintiff in this suit. 

Defendant contends that no distinction should be made by reason 
of the first class of insurance attaching upon $168,107.28 worth of 
grain in addition to that upon which the second class attached, and 
that the total insurance of both classes should contribute pro rata to 
the loss ; and that its policy should pay but 2, of the loss. And 
defendant relies, in its answer, upon the clause in the printed condi- 
tions of its policy to sustain this position, which clause, so far as ma- 
terial, is as follows : 

“Nor shall the assured be entitled to recover of this company any 
greater proportion of the loss than the amount hereby insured bears 
to the whole sum insured on said property, whether such other insur- 
ance be by specific or by general or floating policies, and without re- 
ference to the solvency or liability of other insurers.” 

This is the usual apportionment clause, and is, in substance, con- 
tained in all the policies. 


W. D. Cornisx, of St. Paul, for Plaintiff. 


The defendant relies upon this apportionment clause in its policy, 
and claims that its liability is thereby limited to a contribution, pro 
rata, with all other insurance, “specific, general or floating, solvent or 
insolvent,” upon “said property ;” that is, the property described in 
its policy, upon which said policy attaches, and upon which the loss 
occurs. 

Conceding this claim, the question remains, what is the other in- 
surance on said property, and what is the amount with which defen- 
dant is entitled to apportion the loss ? 

Plaintiffs claim the rule to be that when policies do not concur in 
the extent of the risk, so much of the more general policy shall be 
considered other insurance on the specific property on which loss is 
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claimed as is in proportion to the full amount of the policy as the 
sound value of the specific property is to the value of all the property 
covered by such more general policy. The amount of other insur- 
ance thus determined to be the amount to contribute with the speci- 
fic policy. 

This is known as the “ Reading Rule,” and again as the “ National 
Board Rule.” 

Defendant claims the rule to be that in case of such non-concur- 
rence of policies, the more general policy is to be considered co-in- 
surance and liable to contribution to its full amount with the specific 
policy. 

Defendant declined to assume the same degree of risk as the 
$330,000 of insurance already written, and expressly excluded from 
its policy these Duluth elevators, and to that extent made its policy 
non-concurrent. 

At the same time defendant asserted the risk on the 33 elevators 
in its policy to be just as great as though it covered all the 35 ele- 
vators, for it demanded and received at the same premium, to wit, 
$300, as a company writing the same amount on all had received. 
This clearly shows that while defendant declined to extend its policy 
so as to concur with the others in the risk, it was willing to lose the 
corresponding benefit of a full contribution to a loss—for the benefit 
is to be received in proportion to the burden borne. If, then, de- 
fendant considers its burden equally great as that of insurance writ- 
ten upon all the elevators, and so demanded an equal premium, it 
must have based its calculation upon a contribution with only a pro- 
portionate amount of the $330,000 of insurance, and such a portion 
as belonged, proportionately, to the elevators covered by defendant’s 
policy, otherwise it would receive a benefit from insurance paid for 
by the Duluth wheat, which wheat it had not undertaken to protect. 

Suppose that plaintiffs had, in addition to all this insurance, ob- 
tained insurance on wheat in these Duluth elevators, and a loss had 
also occurred there, could not the same claim be made for that in- 
surance as is claimed by defendant? There could be no difference 
in principle ; and can it be said that the general insurance would 
contribute pro ra/a to its full amount with each specific insurance, 
and thus pay two dollars per thousand to one dollar per thousand of 
the specific insurance. 

The plaintiffs have paid defendant for full $20,000 of insurance, 
and under the rule of apportionment urged by defendant they will 
not obtain, nor can it be claimed that they are protected in that 
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amount by defendant’s policy, if that rule prevails ; for, suppose a 
total loss of all the grain covered by defendant’s policy had occurred, 
how much would defendant have been called upon to pay according 
to its rule? Just $10,228, and no more ; and it would make no diff- 
erence whether the grain was burned in detail or as a whole. In no 
case would defendant pay more than such a proportion, as in case of 
total loss would amount to said sum of $10,228. 

This question has been fairly discussed in the courts, and while the 
decisions are not uniform, no rule has been adopted in any case 
which tends to relieve the insurers of their obligation to the insured. 

The leading case in which this question was discussed is Howard 
Ins. Co. vs. Scribner, 5 Hill, 298, decided in 1843. 

In this case there was an insurance of $1,000 on fixtures, $3,000 
on stock, and $5,000 on stock and fixtures. The policies contained 
the apportionment clause. 

Held, that it was not a case of double insurance, and that the spec- 
ific policies were liable to the same extent as if the general policy 
had not been written. 

Plaintiff's rule is the rule laid down by the leading text writer, 
(Phillips on Insurance, sec. 1263 a, 2 vol. p. 56) ; and it is approved 
in all the later cases where the question has arisen, (Blake vs. Ex. 
Mu. Ins. Co., 12 Gray, 265,) where the proposition is stated in exact 
accordance with the apportionment made by the adjusters in this 
case. Angelrodt vs. Delaware Ins. Co., 31 Mo.,593 ; Cromie vs. Ken. 
& Lex. Mu. Ins. Co., 15 B. Mon., (Ky.,) 432 ; Balt. Fire Ins. Co. vs. 
Loney, 20 Md., 20 ; Ogden vs. East River Ins. Co., 50 N. Y., 388 ; 
Sloat vs. Royal, 45 Pa. St., 18 ; Royal Ins. Co. vs. Roedel, 78 Pa. St., 
19. 

There is no difference in principle, whether a proportionate amount 
of the more general policy is set apart to the property not covered 
by the more specific policy to pay a loss in presenti, or to indemnify 
against loss in future. 

The average clause, being specially agreed upon, controls the 
printed conditions of the policy so far as there is any conflict, and 
is the characteristic feature of this insurance. 

To meet the needs of the grain business, conducted by dealers 
who own and control numerous elevators at which they purchase and 
collect, and from which they ship and distribute millions of bushels 
of grain, with daily and hourly changes in the location and in the 
amount of the property to be protected by insurance — which 
changes cannot be known in season to guide in the placing of such 
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insurance—the companies have adopted this elastic form of policy, 
by which each company, while insuring a gross sum upon all grain 
in the elevators in its schedule, yet specifically limits its liability in 
each elevator as certainly as though the exact amount allotted each 
elevator was set opposite its name in the schedule. 

By virtue of this clause, the amount each company has at risk on 
each elevator in its schedule is such a proportion of the policy as the 
value of grain in each bears to the value inall. As the total value 
is to the value in a specific elevator, so is the full amount of ‘the pol- 
icy to the amount at risk on that elevator. 

Such insurance cannot be carried from one portion of the risk to 
another, except as the risk itself moves. There is just so much of 
each policy written upon each bushel of grain, and no matter 
whether there be other insurance or not, this sum cannot be ex- 
ceeded. For instance, if each of the 35 elevators contained $10,000 
in value of grain, and $10,000 of insurance was written in the form 
of defendant’s policy, this policy would have at risk ~; of its amount 
on each elevator, and no more, and in case of a loss of one elevator 
it would not be liable to pay over =}; of $10,000 without regard to 
other insurance, for that is all that it has insured on that item, and 
the other 3+ of the policy remains operative as before. 

The policies are then, specific—the amount at risk upon each item 
to be determined from the relative values of the property by a rule 
given in the policy. By this rule we must ascertain how much other 
insurance there was on the grain covered by defendant’s policy at 
the time of the fire. We take such a proportion of the $330,000 as 
the value of grain out of Duluth, ($189,220.22) bears to the value of 
all grain included in that insurance, ($357,327.50,) and we have $174,- 
749 at risk concurrent with defendant’s policy, and to this we add 
the $20,000 concurrent insurance and defendant’s policy, making a 
total of $214,749 insurance, which must contribute to the loss. This 
is the adjusters’ apportionment. 

Or it may be stated as follows : 

By the rule in the contract applied to the facts the $330,000 had 
at risk on the grain lost not exceeding $11,993.07, which is all it 
would have paid had there been no other insurance. The $40,000 
had at risk on the same grain not exceeding $2,745.16, and would 
have paid no more in any event. 

There was insurance then on this grain the sum of $11,993.07 and 
$2,745.16, or $14,738.23, exceeding the loss of $12,986.18, and making 
operative the pro rata clause in the policies. Of the loss, then the 
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first class would pay }42$3$4 or $10,567.30, just what it did pay, and 
the second class 7774/18, or $2,418.88, just what we claim it should 


pay. 


NEtson, J. 

This suit is brought against the defendant upon an insurance pol- 
icy dated February 22, 1881, by the terms of which it insured the 
plaintiffs as their interest might appear, against loss or damage by 
fire, “to the amount of $20,000 upon grain held by them in storage, 
or in trust, or on commission, or sold but not delivered, contained in 
elevators and warehouses situate on the lines of the Northern Pacific 
and St. Paul, Minneapolis & Manitoba Railroads, as per schedule 
herewith, as the same may be owned, controlled or leased by the said 


assured.” 
The schedule referred to and which was attached and made a part 
of the policy of insurance was in words and figures as follows : 


“On grain owned or held by them_in storage, or in trust, or on commission, 
or sold but not delivered, contained in elevators, warehouses, situate on the 
lines of the Northern Pacific and St. Paul, Minneapolis & Manitoba Railroads, 
as per schedule herewith, as the same may be owned, controlled or leased by 
the said assured. 

It is understood and agreed that, in case of loss under this policy, this com- 
pany shall be liable only for such proportion of the whole loss as the amount 
of this insurance bears to the cash value of the whole property herein de- 
scribed and contained in the elevators and warehouses in schedule herewith at 
the time of the fire. 

Permission to clean grain, and to make ordinary alterations and repairs in 
and to any of the buildings named in this shedule, and to run at night when 
necessary. Other insurance permitted, without notice, until required. 


SCHEDULE OF ELEVATORS AND WAREHOUSES. 


Capacity Exposures 
Stations. Kind of building. in bush. de’d feet. 
Jamestown Frame steam power elevator 50,000 60 
Spiritwood Frame warehouse 15,000 100 
Sanborn Frame warehouse 10,000 100 
Valley City......Frame warehouse 10,000 100 
Valley City Frame steam power elevator 60,000 300 
Tower City Frame warehouse 12,000 100 
New Buffalo Frame warehouse 5,000 100 
Wheatland Frame steam power elevator 50,000 100 
Casselton Frame steam power elevator 50,000 60 
Casselton Frame warehouse (adjoining.)...... 20,000 80 
Mapleton Frame steam power elevator........ 50,000 100 
Mapleton Frame warehouse (adjoining. ) 10,000 50 
Pargo....--- Frame warehouse 15,000 100 
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Frame 
Frame 
Frame 
Frame 
Frame 
Frame 
Frame 
Frame 
.. Frame 
Frame 
Frame 
Frame 
Frame 
Frame 
Frame 
Frame 
Little Falls...... Frame 
Royalton Frame 
Sauk Rapids.... - Frame 
Blanchard... ......Frame 


Glyndon......... 
eee 
Lake Park... 
Audubon... ..... 
Detroit 
BIGURUNE e Sasasicivs 
Perham 
Pernem........ 
Bluffton 
Wadena 
Wadena 


steam power elevator 

steam power elevator... ....- 
warehouse 

warehouse 

WIG N Oe ain sc oin eee ccur sane 
warehouse, large 

warehouse, small 

warehouse 

H. P. elevator ‘‘ Wallace.” .. 
WRENN Co oc ccaseh cence 
warehouse, large...........- 
warehouse, small 

warehouse 

warehouse 

warehouse 

warehouse 

WwW. “J. C. Flynn & Co.”.... 
warehouse 

WENA ONG i oa5 co suis aes 
WON asia 5 ares See 


Barnes et al. vs. Hartford Fire Ins. Co. 


120,000 
60,000 
25,000 
25,000 
15,000 
15,000 

5,000 
15,000 
20,000 

5,000 
25,000 

5,000 
10,000 
10,000 
15,000 
10,000 
20,000 
10,000 
10,000 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


12,000 100 

It is stipulated that this insurance is limited in each building to amounts 
named in this schedule, under head of “‘ capacity in bushels,” and this com- 
pany, in the event of a loss, shall not be liable to contribute over one-tenth of 
the amount of all the insurance upon property described above. 

Loss, if any, payable to David Dows & Co., as interest may appear. 

This slip being attached to and becomes a part of Policy No 

aU Secwwanewssae ee vedewas eve, eee 

To meet the demand of the grain business conducted by dealers, 
owning and controlling numerous elevators at which they purchase 
and from which they ship and distribute large quantities of grain, 
continually changing and shifting in the location and in the amount 
of property to be protected, the insurance companies have adopted 
this form of policy by which each company, while insuring a gross 
sum upon all grain in the elevators in its schedule, yet limits its lia- 
bility in each elevator as certainly as though the amount allotted 
each were set opposite its name in the schedule. 

It appears that on March 13, 1881, while the policy was in full force, 
the elevator at Mapleton was destroyed by fire, and the net loss on 
grain belonging to plaintiffs was $12,968.18. 

At the time this policy was procured, the same agent insured the 
plaintiffs in other companies upon the property described in de- 
fendant’s policy and concurrent therewith to the amount of $20,000, 
which additional insurance was in force at the time of the loss ; and 
at that time the plaintiffs also had insurance against loss or damage 
by fire to the amount of $330,000 upon the grain contained in two 
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elevators at Duluth and the elevators and warehouses described in 
defendant's policy. 

All the policies were written by filling out and inserting, in the 
company’s ordinary policy, a printed blank slip or schedule, as above 
set forth, with the addition : 

“Duluth steam power elevator A, capacity, 100,000 bushels ; de- 
tached.” 

“Duluth steam power Lake Superior elevator, capacity, 100,000 
bushels ; detached.” 

The defendant’s policy and two others for $20,000, making, with 
defendant’s risk, $40,000, excepted, as appears in schedules, the ele- 
vators at Duluth. 

Policies in other companies to the amount of $330,000 covered the 
elevators in Duluth as well as those outside. 

There was contained in the elevators at Duluth at the time of the 
fire, plaintiff's grain of the cash value of $168,107.28, and in the ele- 
vators and warehouses mentioned in defendant's policy of the cash 
value of $189,220.22. 

The amount of defendant’s liability is the only question at issue 
in the view taken by the court. To arrive at this it is necessary to 
ascertain what proportion of the $330,000 insurance upon the grain 
both in and outside of Duluth was applicable to pay the loss at the 
date it occurred. The aggregate value of the grain at the time of 
the fire was $357,327.50 ; of that outside of Duluth, $189,220.22, so 
that there would be 189,220.22-357,327.50 part of the $330,000 in- 
surance which could be applied at the time to loss outside of Duluth, 
that is, $174,749. If to this is added the $40,000 taken by the de- 
fendant’s and other companies upon grain outside of Duluth, it will 
give $214,749, the total amount ofinsurance which must pay the loss. 
The proportion which defendant and the other companies having 
$20,000 like insurance must bear is 40,000-214,749 of $12,968.18 
equals $2,415.50, and the defendant company one half of this sum, 
which is $1,207.75. 

Judgment will be entered for this amount with interest and costs. 


annotations on the above case%by the Editor of the Insurance Law Journal. 


The court in reaching its conclusion that the true rule of apportionment 
1s that familiarly known to underwriters as the Reading rule, has manifest- 
ly adopted the view set forth in plaintiffs’ brief, especially under the fifth 
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point. That argument is that the insurances though in terms general, cov- 
ering all the elevators, were by special clauses in each policy, made specific 
for a definite sum on each, and other insurance in the ease of each policy 
was, in reality, only such insurance thus specifically limited, as existed on 
each elevator; in other words that the case was in no way different from 
what it would have been, had each company written a separate policy for a 
specified sum on each of the thirty three and thirty five elevators respec- 
tively. 

This is apparently the strong point in the decision. The intention of the 
parties as construed by the peculiar wording of the policies here employed, 
was to insure for specific amounts in each elevator, and this intention must 
govern in determining what should be regarded as other insurance for the 
purpose of apportionment. This view it will be seen at once, takes the 
case out of that general class where no such specific limitation is expressed. 
It does not certainly determine what would have been the result had the 
policies contained no average clause. The existence of that clause is made 
the apparent basis in determining the true rule of apportionment. The case 
illustrates a feature which is characteristic of nearly all the judicial decisions 
on this subject, that the rule of apportionment is determined rather from 
the peculiar circumstances of each individual case, than from considerations 
of general mathematical or equitable principles which might be applicable 
under a different state of facts. This feature is well expressed in the now 
familiar doctrine of the courts, that the contribution clause must be so con- 
strued as to secure the fullest possible indemnity to the insured. Had the 
Reading rule in this instance failed to furnish such a measure of indemnity, 
there is no reason to suppose that it would have been adopted in preference 
to another which would have fully indemnified. 

Turning to the cases cited by the plaintiff, in Blake vs. Ins. Co., as in this 
case, the intention apparently was to apply the Reading rule, but the mathe- 
matical inaccuracy of the statement given by the court, leaves the intention 
in doubt. In Angelrodt vs. Ins. Co., the Reading rule was adopted by the 
court below, and declared on appeal to be correct as between the insurers 
if it fully indemnified, but failing in this, the general policy must first pay 
the loss on the non-concurrent item, and then with its balance contribute 
with the specific. In Cromie vs. Lexington Insurance Company, it was not 
the Reading rule, but that laid down by the court on appeal in Blake, supra, 
that was adopted. In the case of Baltimore F’. Ins. Co. vs. Loney, the en- 
tire insurances were insufficient to pay the loss, and the court denied the 
right of contribution at all on substantially the same ground as in Howard 
Ins. Co. vs. Scribner, cited by plaintiff. In Ogden vs. East River Ins. Co., 
the basis of apportionment was the value of the entire property destroyed 
rather than the entire property at risk, as in the Reading rule. 

In addition to these cases might be cited those of Sherman vs. Madison 
Mutual Ins. Co., 39 Wis., 104, Robbins and Appleton vs. Peoples Ins. Co., 
U.S.C. C., N. J., and others, in each of which‘that rule was adopted 
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which would best secure full indemnity to the insured. The result is that 
no fixed rule of apportionment under the ordinary contribution clause can 
be said to have received the general sanction of the courts. 


SUPREME COURT OF OHIO. 


Error to the District Court of Cuyahoga County. 


T. P. HANDY, er at. 
Us, 


JETNA INS. CO.* 


A policy of marine insurance, which contained a stipulation that in case of 
loss or misfortune the insurer would contribute ratably to expenses incurred 
by the assured or their agents in and about the recovery of the insured 
cargo, was issued by a corporation of the State of Connecticut, also doing 
business in the State of Ohio. The cargo was sunk in waters of the State 
of Michigan, and labor was expended in efforts to recover it. 

Held, that the breach of such stipulation on the part of the insurer constitutes 
a cause of action against the company, cognizable by the courts of this 
State. 

After the filing of a petition on such cause of action and the issuing of a sum- 

, mons, which was returned served on the defendant by delivering a true and 
attested copy on an agent of the defendant, the defendant filed a motion to 
dismiss the action “ for the reason that this court has no jurisdiction of the 
case, it appearing from the petition on file that said defendant is a foreign 
insurance company, and that no part of the alleged cause of action arose in 
this State.” 

Held, that the filing of such motion was a voluntary appearance in the action 
and a waiver of any defect in the service of the summons. 


The original action was brought in the Court of Common Pleas 
of Cuyahoga County by plaintiffs in error, owners of a schooner, 
which, with its cargo of iron ore, owned by the Saginaw Mining 
Company, was lost in Lake Michigan, State of Michigan, on the 17th 
day of October, 1873, to recover from the defendant, a corporation of 


* To appear in 37 Ohio. 
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the State of Connecticut, on a marine insurance policy issued to the 
owners of the cargo, at Marquette, in the State of Michigan, contri- 
bution for expenses incurred, in efforts 1o save the sunken cargo, by 
the owners of the schooner, to whom the owners of the cargo had 
assigned its rights under the following stipulation contained in the 
policy of insurance : 

“ And in case of any loss or misfortune, it shal] be lawful and ne- 
cessary to and for the assured or insurer, their agents, factors, ser- 
vants and assigns to sue, labor and travel for, in and about the de- 
fense, safeguard and recovery of the said goods and merchandise, or 
any part thereof, without prejudice to this insurance ; nor shall the 
acts of the insured or insurers, in recovering, saving and preserving 
the property insured, in case of disaster, be considered a waiver or 
an acceptance of an abandonment, nor as affirming or denying any 
liability, under this policy, but such acts shall be considered as done 
for the benefit of all concerned, without prejudice to the rights of 
either party. 

To the charges whereof the said company will contribute in such 
proportion as the sum herein insured bears to the whole value of the 
property so insured ; having been paid the consideration for this in- 
surance by the assured at and after the rate and premium as hereon 
indorsed.” 

A summons was issued in the case which was returned as served 
on the defendant, “by delivering to C. C. Carlton, agent of said com- 
pany, a true and attested copy thereof.” 

After the rule day for answer, the defendant filed a motion to dis- 
miss the action “for the reason that this court has no jurisdiction of 
the case, it appearing from the petition on file that said defendant is 
a foreign insurance company, and that no part of the alleged cause 
of action arose in this State.” This motion being overruled, defen- 
dant excepted, and thereupon filled a demurrer to the petition upon 
the ground, among others, “ that the court had no jurisdiction of the 
person of the defendant.” The demurrer being overruied the de- 
fendant answered, and upon the trial, judgment was rendered for the 
plaintiffs. 

The defendant afterwards filed a petition in error in the district 
court, alleging, among other matters, that the Court of Common 
Pleas had erred in overruling the motion to dismiss the action, and 
in overruling the demurrer to the petition. 

Without considering other matters assigned for error, the district 
court reversed the judgment of the common pleas upon the ground 
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that the motion to dismiss for want of jurisdiction, and the demurrer 
alleging want of jurisdiction of the person of the defendant were 
improperly overruled. 

It is now sought to reverse this judgment of reversal. 


MclIxvaing, J. 

No objection is made to the jurisdiction of the Court of Common 
Pleas over the person of the defendant on the ground that service of 
summons was not made upon a “managing agent” as authorized by 
section 68 of the civil code of 1853, in force at the time the action 
was brought. And, indeed, if no summons had been issued in the 
case, the voluntary appearance of the defendant for the purpose of 
submitting to the court the sufficiency of the petition in its state- 
ment of its cause of action, which was done by the motion to dismiss 
for want of jurisdiction on the ground stated in the motion, would 
have constituted a waiver of the summons, as well as the service 
thereof. ‘The voluntary appearance of the defendant is equivalent 
to service” of a summons, section 65. True, the voluntary appear- 
ance of a defendant for the sole purpose of objecting to the mode or 
manner of service is not within the rule of this section ; such, how- 
ever, was not the purpose of the defendant in making the motion in 
this case, but the motion, as expressed, involved the merits of the ac- 
tion as stated in the petition. The true ground of objection as raised, 
first by the moticn, and afterwards by the demurrer, was, that the 
defendant, upon the facts stated in the petition, was not liable to be 
sued in that court, for the reason that the cause of action or any part 
of it, did not arise in this State, nor was the defendant a corporation 
of this State. 

It is not claimed that courts of this State may not exercise juris- 
diction over foreign corporations ; but it is contended. Ist. That 
jurisdiction over foreign corporations can be exercised by courts of 
this State only in cases where the cause of action or some part of it 
arose in this State ; and 2d. That foreign insurance corporations can 
be sued in this State, only in the county where the cause of action, or 
some part thereof arose. 

Power to hear and determine a controversy is jurisdiction, and it 
is complete when both the subject matter of the controversy and the 
parties to it are properly before the court. In determining whether 
a given subject matter is within the jurisdiction of a court, regard to 
the parties is not involved. The subject matter of the original ac- 
tion was a contract alleged to have been broken by defendant. There 
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is no question but that the court of Common Pleas had jurisdiction 
of the subject matter without regard to the plan when the contract 
was made or where it was violated. 

The point made by the defendant is, that the court, upon the facts 
stated in the petition had no power to issue its process against the 
defendant, or even, after a voluntary appearance, to proceed to ren- 
der judgment against it upon the cause of action stated in the peti- 
tion. 

The general jurisdiction of the court of Common Pleas, over the 
person of litigants, is not confined to residents or natural persons. 
Non-residents of the State and foreign corporations are as much sub- 
ject to its jurisdiction as are residents and domestic corporations. ° 
Except in actions of a local nature, our courts are open to all who 
may seek relief therein against any one who can be reached by its 
process. We know of no principle that will exempta foreign cor- 
poration, which voluntarily comes into this State, from liability to 
answer any complaint which may be preferred against it in the courts 
of the State, that would not exonerate natural persons under like 
circumstances. 

The county in which actions are to be brought as well as the mode 
of acquiring jurisdiction by notice to defendants is regulated by 
statute. Among other provisions on this subject, section 52 of the 
Code of 1853 provided, that “an action * * * against a non-resi- 
dent of this State or a foreign corporation, may be brought in any 
county in which there may be property of, or debts owing to, said de- 
fendant, or when said defendant may be found ; but if said defen- 
dant be a foreign insurance company, the action may be brought in 
any county where the cause, or some part of it, arose.” The general 
rule here declared has no reference to actions upon causes arising in 
this State. No matter where the cause arose, if the subject matter 
be within the jurisdiction of the court. Nor is the rule confined to 
corporations other than insurance companies. Any foreign corpora- 
tion which may be found in this State, may be sued in any county of 
this State in any court having jurisdiction of the subject matter of 
the suit. And the defendant in error, having voluntarily appeared in 
the action in the Court of Common Pleas, is not in position to al- 
lege that it was not found in this State and in the county where the 
action was brought. 

Nor is the claim of the defendant in error, that being a foreign in- 
surance corporation, under the last clause in the action above quoted, 
it was liable to suit in this State only, in the county where the cause 
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of action or some part of it arose. This clause was intended to give 
an additional remedy against foreign insurance companies doing 
business in this State ; namely, to make them liable to actions in the 
county where the causes of action arose, although they might not 
have property or debts due in such county, or might not even be 
found in such county. 

It was alleged in the petition below that the defendant was an in- 
surance corporation of the State of Connecticut doing business in 
the State of Ohio ; and much has been said in argument in relation 
to section 20, of the Act of April, 27, 1872, regulating foreign insur- 
ance companies, as amended April 24, 1873, (70 Ohio Laws, 147,) 
and among other things it is contended by the defendant that the 
process authorized by said action to be acknowledged by or served 
upon any agent of a foreign insurance company doing business in 
this State, is confined to process in actions founded upon causes of 
action accruing in this State. Whether this be so or not, we deem 
it to be immaterial in the case before us, as we have based our con- 
clusion that the Court of Common Pleas had jurisdiction of the per- 
son of the defendant, not upon the fact of service of process on an 
agent, but upon the voluntary appearance of the defendant in the 
action. 

Judgment reversed and the cause remanded to the district comt 
for further hearing upon the petition in error. 
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SUPREME COURT OF WISCONSIN. 


Us. 


NEW HAMPSHIRE INS. co.*) 


A five insurance policy declared that it should be invalidated by any omission 
to make known a material fact respecting the condition, situation, value, or 
occupaney of the property. The assured was not asked, by the printed 
form of application or otherwise, whether there were encumbrances on the 
property. 

Held, that the contract was not invalidated by his mere omission to volunteer a 
statement of the tact that there was a lien on the property, to a large 
amount, for taxes; nor by his omission to disclose that he had entered into 
an oral executory contract to lease the property. 

By its terms the policy was to become void if the insured premises should be- 
come vacant or unoccupied, The property consisted of distillery buildings 
and machinery, presumably available for no other use; but the policy pro- 
hibited that use during its term, (three months,) while expressly covering 
a carpenter’s risk. The carpenter work contemplated was finished before 
the end of the term, and the building then remained unoceupied until 
destroyed. 

Held, that under the ciremmstances the insurer will not be heard to allege a for- 
feiture because the premises were unoccupied. 

The insured applied to W., an insurance agent, to insure his property. W. 
placed the risk, not in any company represented by him, but in companies, 
including the defendant, represented by other agents; and there was no 
communication on the subject between the insured and such other agents. 

Held, that W. must be regarded as defendant’s agent in respect to this insur- 
ance, under section 1977, Rey. St.; and his knowledge that the premises 
were unoccupied at the time of the insurance, binds the defendant, and 
operates as a waiver of the condition as to occupancy. 

The policy contained this clause: ‘‘Carpenter’s risk granted during the term 
of this policy, and it is understood and agreed, and this policy is upon the 
express condition, that the property shall not be operated as a distillery 
during the term of this insurance, it being intended by this policy to cover 
carpenter’s risk only.” 

Held, that the word “ only ” must be construed as excluding merely the other 
extraordinary risk named, (viz., running the property as a distillery,) and 





* Opinio u filed October 18, 1881. From Northwes/ern Reporter. 
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not as excluding the general risk common to all property ; and the assured 
may recover for a loss accruing after the occupation tor carpenter work 
ceased, 


A condition in an insurance policy, purporting to invalidate the contract for 
an assignient of the policy, made after the insurance money becomes due, 
would be void, as inconsistent with the covenantof indemnity, and as con- 
trary to public policy. 
its terms, the policy was to become void if any change should take place 
in the title or possession of the property by judicial decree, legal process,or 
voluntary conveyance. The assured had entered into an oral executory 
contract to lease the property, and inthe mean time, during the term of in- 
surance, the intended lessee entered into actual possession, under a parol 
license from the assured, for the single purpose of making repairs. 

‘Held, that there was no change of possession within the meaning of said 
condition. 


Various questions propounded by the defendant to its witnesses, (and ruled 
out,) held, inadmissible, as calling improperly for mere opinions and im- 
pressions of the witnesses. 

The improper admission of evidence for the respondent on a particular issue 
is no ground of reversal where, after a finding adverse to him upon such 
issue, he still appears entitled to recover. 


Action on a policy of ‘insurance issued by the defendant company 
to one Isadore Alkan, insuring him against loss by fire or damage 
thereby to his distillery building, office, and warehouse, and certain 
specified machinery therein, from June 26, 1879, (the date of the 
policy,) to September 26, 1879, to the amount in the aggregate of 
$1,500. The policy contains stipulations to the effect that the same 
shall be void “ by reason of any false representation of, or omission 
on the part of the assured to make known any material fact respect- 
ing the condition, situation, value, or occupancy of the property here- 
by insured ; * * * orif the interest of the assured in the property 
whether as owner, trustee, consignee, factor, lessee, or otherwise be 
not truly stated in this policy.” The policy contains stipulations that 
it shall become void, (1) if the insured premises shall become vacant 
or unoccupied ; (2) if the policy shall be assigned “either before or 
after loss ;” and (3) if “any change take place in the title or posses- 
sion, whether by judicial decree, legal process, or voluntary convey- 
ance.” It also c-ntains the following clauses: “Carpenter's risk 
granted during the term of this policy ; and it is understood and 
agreed, and this policy of insurance is issued upon the express con- 
dition, that the property insured shall not be operated as a distillery 
during the term of this insurance, it being intended by this policy to 
cover carpenter's risk only.” “The said company agrees to make 
good to the assured, or his executors, administrators, or assigns all 
immediate loss and damage by fire to the property above specified, 
not exceeding the sum insured, nor the interest of the insured, to be 





1882. ] Alkan vs. New Hampshire Ins. Co. 127 


estimated at its actual cash value, for the term of three months, com- 
mencing the risk the twenty-sixth day of June, 1879, at noon, and to 
continue until the twenty-sixth day of September, 1879, noon, upon 
the following terms and conditions.” 

It is unnecessary to state further the contents of the policy, as the 
portions above stated present all of the questions argued on the 
hearing of this appeal, or considered by the court. The jury returned 
a special verdict, in which it was found that the policy was issued 
as above stated; that the insured property was destroyed by fire, 
September 16, 1879 ; that due proofs of loss were preserted to the 
company by the insured as required by the policy ; that afterwards, 
on the thirteenth of February, 1880, Isadore Alkan assigned to the 
plaintiff all his right, title, and interest in the policy, “and all bene- 
fits and advantage to be derived therefrom,” and no notice of the as- 
signment was given to the company ator before the time it was 
made ; that repairs were made in the distillery under the “ carpen- 
ter’s risk ””—the work having been commenced the last of July, and 
ended September 10, 1880 ; and that the premises remained unoccu- 
pied about 30 days before the work was commenced, and about six 
days after it was completed, no notice of which was given to the de- 
fendant or its agents. It appeared by the proofs that when the pol- 
icy was issued the assured owned the insured premises and property, 
and had then agreed to lease the same to Hoffman, Zimmerling & 
Rindskopf, and the jury found that the assured gave H., Z. & R. per- 
mission to do carpenter work and make repairs ; that they took pos- 
session of the premises for the purpose of making repairs only ; that 
the assured did not employ the men to do the work, or pay, or agree 
to pay them ; that the repairs were made under the direction of H. 
and Z. by permission of the assured; and that defendant or the 
agents were not notified that such permission had been given. 

The jury also found that when the policy was issued the property 
was encumbered by an internal revenue tax amounting to nearly $50,- 
000, assessed thereon by the government of the United States, of 
which the company had no notice, and that an action to enforce the 
assessment was then pending on appeal in the Supreme Court of 
the United States. The jury further found generally for the plain- 
tiff, and assessed his damages at the sum named in the policy and in- 
terest. Both parties moved for judgment on the special verdict. 
The motion of the plaintiff prevailed, and judgment in his favor for 
damages assessed by the jury and costs was duly entered. From that 
judgment the defendant has appealed. 
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Corrritt, Carty & Hanson, fur Responden’. 
Murruy & Goopwiy, for Appellant. 


Lyon, J. 

It is claimed on several grounds that the defendant company is 
not liable on the policy in suit, and hence that the judgment ought 
to be reversed. These grounds, as stated and argued by the learned 
counsel for the defendant, are briefly the following: The policy 
was void in its inception, because the assured failed to disclose to the 
insurer, (1) that the property was encumbered by the government 
taxes assessed upon it ; (2) that he had contracted to Jease the pro- 
perty to Hoffman and his associates ; and (3) that the property was 
unoccupied. 

If it shall be held that the policy was valid in its inception, then it 
is claimed that it aftetwards became void because (1) it covers noth- 
ing but a “ carpenter’s risk,” and that risk had ceased before the in- 
sured property was burned ; (2) it was assigned by the assured to 
the plaintiff, after loss, without the consent or knowledge of the de- 
fendant company ; and (3) there was a change of possession of the 
property after the policy was issued. These several propositions, al- 
leged as grounds for reversal, will be considered in their order. 

1. Was the policy void in its inception? No application accom- 
panies the policy, and it contains no clause expressly requiring the 
assured to disclose encumbrances upon the property insured. Un- 
doubtedly the existence of encumbrances is a fact material to the 
risk. There is a stipulation in the policy that the omission “to make 
known a material fact respecting the condition, situation, value, or 
occupancy of the property” shall invalidate the policy. This stipu- 
lation relates more particularly to the physical status of the property, 
and falls far short of requiring the assured to disclose encumbrances 
unasked. The assured represented that he was the owner of the 
property, and on the trial proved the representation true. There is 
no pretence that he fraudulently suppressed any fact relating to his 
title. If the defendant company desired more particular and definite 
information on the subject it should have called upon the assured for 
such information. Failing to do so, and there having been no fraudu- 
lent concealment by the assured, we find nothing in the policy which 
destroys the contract merely because the assured did not volunteer 
the statement that a lien for taxes existed upon the property. The 
principle which must control here is thus stated in Wood on Insur- 
ance, 388 : “ When no inquiries are made the intention of the assured 
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becomes material, and to avoid the policy it must be found, not only 
that the matter was material, but also that it was intentionally fraudu- 
lently concealed.” This, doubtless, is a correct statement of the 
law in cases like this. The above observations apply with equal,per- 
haps greater, force to the fact that the assured failed also to disclose 
that he had entered into a verbal executory contract to lease the pro- 
perty to Hoffman and his associates. No discussion of this point is 
required. 

2. The policy contains a printed stipulation or condition that it 
shall be void if the premises shall become vacant or unoccupied. 
‘The premises were unoccupied when the policy was issued, and during 
much of the term for which they were insured, and also at the time 
they were burned. But, under the circumstances of the case, we do 
not think the policy was thereby rendered void. The insured pro- 
perty consisted of distillery buildings and machinery. Presumably, 
the property was available for no other use ; yet the policy prohibits 
that use of the property, and but for the carpenter’s risk, which the 
defendant granted, would have compelled the assured to let his pro- 
perty stand idle or forfeit his insurance. In other words, it would 
have compelled him to leave the property practically unoccupied 
during the life of the policy. With such a provision in the policy it 
seems to us that the company cannot be heard to allege a forfeiture 
of the contract because the premises were unoccupied. There is an- 
other aspect of the case which leads to the same conclusion. The as- 
sured, by his agent, applied to one Weil, an insurance agent, to in- 
sure the distillery property. Weil did not place the risk with any 
company which he represented, but placed it in companies repre- 
sented by other agents—the defendant company being one of them. 
There was no communication on the subject between the plaintiff and 
the regular agents of the latter company ; at least, none is proved. 
His negotiations were exclusively with Weil. These facts are undis- 
puted, and they make Weil the agent of the defendant company, in 
respect to this insurance, by virtue of Rev. St., 584, § 1977 ; for most 
assuredly he aided and assisted in transmitting an application for in- 
surance by the plaintiff to that company, and the policy in suit from 
it to the plaintiff. Schomer vs. Hekla Ins. Co., 50 Wis., 375. Weil 
knew when the policy was issued that the premises were unoccupied, 
and we do not understand that the special verdict negatives such 
knowledge. His knowledge binds the company and operates as a 
waiver of the condition that the policy shall be void if the premises 
become unoccupied. Devine vs. The Home Ins. Co., 32 Wis., 471, 
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and cases cited. Our conclusion upon this branch of the case is that 
the policy was not void in its inception. 

3. This brings us to determine whether the policy became void, or 
ceased to be operative, after it was issued. . 

First. The proposition that it covered what is termed a “ carpen- 
ter’s risk ” only, and hence that it ceased to be operative after the re- 
pairs were completed, we think utenable. The particular clause upon 
which this claim is based is as follows: “Carpenter’s risk granted 
during the term of this policy, and it is understood and agreed, and 
this policy of insurance is issued upon the express condition, that the 
property insured shall not be operated as a distillery during the term 
of this insurance, it being intended by this policy to cover carpen- 
ter’s risk only.” The argument in support of the interpretation of 
the policy contended for is based chiefly upon the use of the word 
“only” in the above clause. A “ carpenter's risk” is understood to 
be the extraordinary risk consequent upon making repairs in the in- 
sured building. That such use of the building was regarded by the 
insurers as increasing the hazard of loss is obvious from a provis- 
ion in. the policy as follows: “The working of carpenters and 
other mechanics, in building, altering, or repairing the premises 
named in this policy, will vitiate the same unless permission for such 
work be endorsed hereon, and, if required, an extra premium paid, 
except for dwelling houses only, where five days are allowed in any 
one year for incidental repairs, without endorsement.” It is also 
obvious that the insurer regarded the use of the premises for a dis- 
tillery as increasing the hazard. The clause under consideration 
mentions both of these hazards, and permits one of them only, to- 
wit, the use of the buildings for repairs—excluding their use for dis- 
tillery purposes. The clause refers to extraordinary hazards alone, 
and the word “only” manifestly means that the risk of but one of 
the hazards specified therein is assumed by the insurer. 

This construction leaves the next clause in the policy, which is that 
the insurer agrees to make good to the assured “all immediate loss 
and damage by fire” to the insured property, of full force and effect 
as a general insurance against loss by fire for the specified term. 

Second. Was the policy invalidated by the assignment thereof by 
the assured to the plaintiff without the consent or knowledge of the 
defendant company? The contract of the insurer is, that in case the 
insured property should be destroyed by fire during a specified 
term—certain conditions in the contract being complied with by the 
assured—the insurer would make good the loss to the amount named 
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in the policy. After loss during the term, and compliance with such 
conditions, the obligation of the insurer to pay the loss became ab- 
solute. The demand against the insurer then became a mere chose 
in action for the sum payable pursuant to the contract. The relation 
between the assured and insurer thus became that of creditor and 
debtor, and the policy ceased to be significant except as evidence of 
the existence and amount of the debt. The assignment of the policy 
in form, was, in substance and effect, an assignment of the debt 
which the insurer owed the insured. One of the incidents of owner- 
ship of a chose in action of this kind, arising ex coniractu, is an ab- 
solute right to assign or transfer it. It is an elementary rule of law 
that a condition or exception in a gift or grant, inconsistent with or 
repugnant to the nature of the estate given or granted, is void, and 
must be rejected So it has been held that where there is a gift in 
tail, with condition not to suffer a recovery, the condition is void. 
So also is a condition that tenant in fee shall not alien. And this be- 
cause the conditions are inconsistent with the nature and incidents of 
the estates given or granted. 

In Bradley vs. Reixoto, 3 Ves. Jr., 324, the master of the rolls ap- 
plied the above rule to a gift of bank stock, with condition that it 
should be forfeited if the donee should dispose of it, and held the 
condition inconsistent with the gift, and therefore void. No good 
reason is perceived why the rule is not, on principle, equally appli- 
cable to covenants and contracts. If it is, then it seems very clear 
that a condition in a policy of insurance that an assignment after 
loss, and especially after the lability of the insurer has become ab- 
solute by compliance on the part of the assured with all conditions 
subsequent, shall forfeit the contract and invalidate the policy, is in 
like manner void. For certainly, such a condition is entirely incon- 
sistent with the contract of indemnity after the liability of the insurer 
has become absolute, and only the ordinary relation of debtor and 
creditor exists between the insurer and assured. But another view 
may be taken of the question under consideration, which is not with- 
out significance. The law authorizes voluntary assignments by debt- 
ors for the benefit of their creditors, (Rev. St., 497, ¢. 80,) and also 
proceedings in insolvency which may result in an assignment of the 
assets of the debtor for the same purpose. Kev. St., 1026, ¢. 179. 
It is not too much to say that the law favors such assignments and 
proceedings where the debtors are insolvent, as being the most 
equitable mode of distributing the proceeds of their estates among 
creditors. 
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Such an assignment must necessarily include the whole estate of 
the debtor liable to seizure upon execution, or it cannot be upheld. 
Any stipulation in a contract which prevents the debtor from assign- 
ing all his assets without its working a forfeiture of the contract, is 
manifestly against public policy. For example, suppose that by rea- 
son of the burning of his property, or some other cause, the insured 
became insolvent, and desired to make a voluntary assignment for 
the benefit of his creditors, under chapter 80, or to prosecute pro- 
ceedings in insolvency, under chapter 179, with a view to obtaining a 
discharge from his debts. The law gives him the absolute right to 
pursue either course, but requires him to transfer to the assignee all 
his assets, including his debt against the insurance company. No 
alternative is open to him. He must.make the transfer or give up 
the right which the law gives him. If he makes the assignment, 
and the condition in the policy prohibiting an assignment thereof af- 
ter loss, as well as before, is held valid, the result would be that the 
sum due the assured on the policy would be lost to his creditors. 
It seems to us that a stipulation in the policy which, if upheld, leads 
or might lead to such results, and which can be of no benefit what- 
ever to the insurer, ought to be held void. 

Thus far we have considered the condition against assignment af- 
ter loss on principle ; but we are not without authority on the sub- 
ject. Only one case has been cited (and we have not been able to 
find another) which sustains such a condition in a policy as valid. 
That is a general-term decision in New York. Dey vs. Ins. Co., 23 
Barb., 623. The doctrine of that case has since been denied and 
overruled, and it is now held in that State that such conditions in 
policies of insurance are void. Goit vs. Ins. Co., 25 Barb., 189; 
Courtney vs. Ins. Co., 28 Barb., 116. Such also, is the ruling of the 
Supreme Court of Pennsylvania in West Branch Ins. Co. vs Helfen- 
stein, 40 Pa. St., 289. See also Wood on Ins., 189, §94. In closing 
our remarks on this subject we cannot do better than give an extract 
from the opinion by Justice Woodward in the case last cited. He 
says: “ The last error assigned was upon the rejection of the assign- 
ment of Edward Helfenstein for the benefit of his creditors, made 
the eighth of February, 1861, more than four years after the loss ac- 
crued, and three and more after this suit was brought. The policy, 
bristling all over with sharp conditions, has one for this occasion, and 
the company attempt to impale the plaintiff upon it. The condition 
is that neither the policy nor any claim thereunder shall be assigned 
either prior or subsequent to a loss, except with the consent of the 
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corporation, manifested in writing ; and in case of transfer without 
corporate consent, ‘this policy shall thenceforth be void and of no 
effect ; and any liability of said ccrporation upon such claim shall 
thenceforth cease.’ However competent it was for the company to 
make their contract of insurance dependent on such a condition, it 
was not competent for them to limit the legal effect of a claim there- 
under after loss. Helfenstein acquired by reason of the loss, a le- 
gal right to receive so much money at the hands of the company. 
That chose in action he might assign. If not assigned before suit, 
the writ was properly issued in his name alone ; if assigned after 
suit the court will see that the money, when paid by the defendant, 
goes to the proper party. But the condition appealed to is no de- 
fense for the company. If it is applicable to a case circumstanced 
like this, it is void and null, because opposed to the law of the land.” 
We hold that the assignment of the policy to the plaintiff after the 
loss does not render the policy void. 

Third. The remaining objection to the validity of the policy—that 
there was a change in the possession of the insured property after 
the policy issued, of which the defendant company had no notice— 
may readily be disposed of on the facts. Hoffman and his associates 
did not go into possession under a lease, but were simply there un- 
der a parol license from the owner, for the single purpose of making 
repairs. The owner had the right of possession and the general pos- 
session of the property all of the time, and could have revoked the 
license any moment. We think there was no change of possession 
within the meaning of the condition in the policy in that behalf. 
Upon the whole case, therefore, we conclude that the policy is valid ; 
that the plaintiff has a right of action upon it for the amount of the 
insurance ; and that judgment was properly rendered in his favor 
therefor on the special verdict. 

4. It only remains to consider the rulings of the court on certain 
objections to the admission of testimony offered on the trial. All of 
these rulings, save one, sustained objections to questions propounded 
on behalf of the defendant to its own witnesses. They were as fol- 
lows: To the chief engineer of the fire department of Milwaukee— 
“Did you make any inquiries as to how the fire originated? Did 
you form an opinion as to how the fire originated ; whether it was 
incendiary or not ?” To Weil, who we hold was the agent of the de- 
fendant for the purposes of this insurance—“ Why did you not take 
these risks in one of your companies ? Why did you not put it (the 
risk,) in some other company that you represented at that time ? 
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Did you, in fact, disclose to the agents of the defendant at the time 
of effecting that insurance, or prior to that time, any reason why the 
insurance was not a desirable insurance? Were you in possession 
of facts, at the time of effecting the insurance, which induced you to 
believe it was not a good risk for any of the companies you repre- 
sented, and whether you disclosed or caused to be disclused, such 
facts to the defendant or the defendant's agents, at or subsequent to 
the the time of the insurance made by the defendant?” To Fowle, 
who worked one day on the repairs—“ What was your impression, 
from the material brought there for your use as a carpenter, as to 
the bona fides of any repairing attempted to be done in that distil- 
lery? What is your opinion as to whether these repairs were being 
made in good faith, from the character of the material used and 
the kind of repairs attempted to be made? What is your opinion, 
whether that was the fire of an incendiary or not? Did you, from 
any examination you made then, or anything vou saw the night of 
the fire, form an opinion as to whether it was an incendiary fire or 
not?” This witness having testified that he accused Hoffman of set- 
ting the fire, was further asked-—“* How did he act when you accused 
him of burning the distillery ?” 

These questions (except the last) call for hearsay evidence,for opin- 
ions in matters concerning which opinions are not allowable, and for 
the impressions—even the suspicions—of the witness. The last 
question is little more than an inquiry into the state of a man’s 
nerves, as indicated by his acts when accused of a high crime. That 
the testimony sought to be given by each and all of them was in- 
competent is too clear to require discussion. Mr. Cottrill was per- 
mitted to testify on behalf of the plaintiff under objection, to a con- 
versation with the assistant attorney-general of the United States, 
concerning the suit to enforce the lien of the tax before mentioned 
upon the insured property, in which that officer expressed the opin- 
ion that the goverment had no case, and said he should advise the 
attorney-general to dismiss the appeal. The government had been 
defeated in the action in the Circuit Court,and this testimony is given 
to show that the tax was no substantial lien or encumbrance upon 
the property. This testimony was also clearly incompetent ; but, 
inasmuch as the jury found that the lien existed, and the case has 
been determined on that hypothesis, the defendant could not possi- 
bly have been injured by the erroneous admission of the testimony. 
Hence the error will not work a reversal of the judgment. 

The judgment of the County Court must be affirmed. 
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SUPREME COURT OF LOUISIANA. 


A; pea’ from Sixth District Court, Parish of Orleans. 


FE. C. PALMER & CO. 


FACTORS’ AND TRADERS’ INS. CO.* 


The policy was an open river contract on all merchandise shipped to or from 
defendant, to be approved in each case and entered in the book attached 
to the policy, and each insurance to be endorsed on the bill of lading, to- 
gether with the value and rate of insurance. Subsequently a special pro- 
duce contract was attached to the policy on all merchandise shipped to or 
from defendant from a certain port, stipulating that the insured should 
make monthly returns of all risks that had terminated according to a 
printed form furnished by the company under penalty of forfeiture. 

Held, that the company was not required to send the forms, it was sufficient 
that it was ready to supply them on call, nor would usage or custom affect 
the case. 

Held, that the required return of produce by the insured was necessary to com- 
plete the contract, a violation of the conditions attached forfeits the poliey 
of which they are a part. 

Held, that the acceptance of risks and premiums under the open policy, after 
knowledge of a failure to make the required returns under the produce con- 
tract, was not a waiver of forfeiture as to the latter. 

Held, that the violation of the produce contract forfeited insurances under it. 

Judgment aftirmed, 


C. 8. Rice, for Plaintiffs. 


Gisson, Hari & Monreomery, for Insurance Company. 


Pocus, J. 
Plaintiffs have taken this appeal from a judgment of the District 
Court, rejecting their demand for $5,000 as insurance on a s1ipment 
of sugar and molasses, made to them on December 16, 1875, on 
board the steamer W. S. Pike, which together with her cargo, was 


* Decision* November, 1881. 
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destroyed by fire, at the port of New Orleans, on the night of that 
day and month, which demand is based on an open river policy, 
taken from the defendant company on July 10, 1874, and on a cot- 
ton and produce contract attached thereto, on May 6, 1875. 

Among other grounds of defense, the insurance company urges 
that plaintiffs forfeited their insurance for the non-compliance with 
the conditions of the contract, by refusing or failing to make returns 
of, and to pay premiums on all produce consigned to them, as re- 
quired by the express terms of said contract of insurance ; and we 
shall rest our decision on that point alone. 

The undisputed material facts shown by the record, are that an 
open river policy was issued to plaintiffs by the defendant on July 10, 
1874, and that on May 6, 1875, a special cotton and produce contract 
was entered into by the parties and was attached to said policy, un- 
der which contract insurance was effected on all produce and mer- 
chandise shipped or to be shipped to the assured, for sale or for 
their own account, by all good steamboats, sail vessels or railroads, 
and that said contract contained, among other stipulations, the fol- 
lowing condition : 

“And it is a condition of this insurance that the assured shall 
make return of all produce and merchandise by each boat on which 
the risk may have terminated, and monthly returns of all cotton 
on which the risk may have terminated, according to the printed 
form furnished the assured by this company, and the premium that 
shall have accrued thereon shall be paid in cash at the beginning of 
every month ; and in case the assured shall neglect or refuse to pay 
the premium in cash that may have accrued, at the beginning of ev- 
ery month, this assurance may be declared void, and of no effect by 
the insurer.” 

Plaintiffs admit that in the month of November, 1875, they did 
fail to make return on certain shipments of produce consigned to 
them, which, under the contract, should have been returned to the 
company for entry on the policy, but they urge that they are pro- 
tected from the consequences of this infringement by the following 
considerations : 

1. That the company failed to furnish them the printed forms for 
making such returns, as it was bound to do. 

2. That their omission to make return, as admitted, did not avoid 
or unnul the contract of insurance, but made it only voidable at the 
option of the insurer. 

3. That the insurer, well knowing of the consignments thus re- 
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ceived by plaintiff and not returned, did not avoid or annul the pol- 
icy, but on the contrary continued to recognize it in full force, insur- 
inz plaintiff's property thereunder and receiving premiums on such 
insurance long after it had acquired full knowledge of plaintiff's omis- 
sions. 

1. As to the alleged failure of the company to furnish the printed 
blanks for returns, the record shows that such blanks were kept at 
tie company’s office for the use of its customers whenever they de- 
sired any. 

But the plaintiffs contend that defendant had established a custom 
of sending such blanks at the office of all its customers monthly, or 
on the arrival of all consignments of produce to any of them, and 
that such a custom imposed a duty on defendant to deliver such 
blanks to them at their office, which the company had failed to do in 
this case. 

A vast amount of conflicting testimony is to be found in the record, 
on the point as to whether such blanks were delivered at plaintiffs’ 
office in the months of September, October and November, 1875. Af- 
ter carefully reading all the testimony, we think that the weight of 
the evidence supports defendants’ assertions on this point. But, be 


this as it may, we do not agree with plaintiffs in their interpretation 
of the contract in this particular. The word “furnish” means to 
“supply ” or “ provide with,” and a party engaging to furnish certain 
papers to another could not be held to have bound himself to carry 
and deliver such papers to the person’s place of residence or business 
otice. 


In this case the main obligation in the clause is on the part of the 
insured, who binds himself to make due returns of all shipments re- 
ceived by him, under a form suggested by the company which inci- 
dentally agrees to furnish to him the printed blanks necessary there- 
to. 

It is not pretended that returns of such shipments, in writing or 
in any other form, would not be a sufficient compliance with the ob- 
ligation to make returns as required by the clause. Hence it cannot 
be urged that the company having for the greater convenience of its 
customers, with a view to secure regular returns of a uniform shape, 
adopted the habit of sending and delivering such blank returns to its 
customers, would be at fault for neglecting, omitting or failing to de- 
liver or even to furnish printed forms to these plaintiffs or any other 
customer in any given case. 

2. The essential obligation of the insured in all insurance contracts 
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is to pay the stipulated premium. This consideration is the sine qua 
non consideration under which the insurer undertakes the risk cov- 
ered by his contract. 

Now, under the cotton and produce contract which was entered in- 
to by the parties in this case and made part of the open river policy. 
the contract of insurance was not completed between them before 
. the return of produce to be made by the insured, and we therefore 
hold that the violation of this obligation on the part of the insured 
vitiated the policy and avoided the contract. 

The very import and meaning of the language used clearly con- 
veys to the mind the conclusion that such was the intention of the 
parties, and thus must they be considered to have bound them- 
selves. Plaintiffs’ counsel, in his able brief, contends with great 
earnestness that the admitted violations of the contract by his clients 
rendered the contract voidable only, and he relies in support of his 
construction on the last words of the clause, which stipulate that for 
certain reasons, “this insurance may be declared void and of no ef- 
fect by the insurer,” and he argues that the insurer haying failed to 
declare such nullity previous to the loss, that having on the contrary 
continued to deal with plaintiff under the policy, the company has 
waived the consequences of the omissions for which it could have an- 
nulled the contract at its option. But a close inspection of the claus« 
wili show that the words relied upon have no reference to the omis- 
sion to make return, but to other matters. The full sentence reads : 
“ And in case the insured shall neglect or refuse to pay the premium 
in cash that may have accrued at the beginning of every month, this 
insurance may be declared void and of no effect by the insurer.” 

We construe this language, in connection with the receding part 
of the clause, to mean that the insured, who has made due returns o! 
all produce consigned to him, in compliance with his contract, and 
who may fail or refuse to pay the premium as stipulated, runs the risk 


of having his insurance declared void ; but the company may, at its 


option, indulge him for a time in his neglect to pay such premium, 
and that such neglect does not absolutely forfeit the insurance. 

But as to the obligation to make due returns of consignments on 
the part of the insured, the language of the contract is different, anc! 
the consequences of the omission must of necessity be different, and 
there we see that the obligation to make such return is made “ a 
condition of this insurance.” 

After a careful review of all the authorities on this subject, we find 
that in all contracts of insurance the conditions attached to a policy 
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form part of the contract, and that they must be informed, whence it 
follows that the violation of an essential or vital condition of such a 
contract vitiates the policy and forfeits all the right thereunder which 
the defaulting party could have derived. 

May on Insurance, 231 ; Phillips on Insurance, vol. 1, 464, 467 ; 
Parsons on Contracts, vol. 2, p. 367 ; Joseph Rafel vs. Nashville Ma- 
rine and Fire Ins. Co., 7 A., 244; Widow Berny Douville vs. Sun 
Mutual Ins. Co., of N. Y., 12 A., 259 ; D. L. Shearer for the use of E. 
Peele vs. Louisiana Mutual Ins. Co., 14 A., 797; Myers & Winehill 
vs. Germania Ins. Co., Cochran et al., subrogated, 27 A., 63; C. N. 
Prudhomme vs. Salamander Fire Ins. Co., of New Orleans, 27 A., 
695 ; Rosa Epstein vs. Mutual Aid and Benevolent Life Ins. Co., 28 
A., 938. 

3. We shall now examine the various acts and dealings of the de- 
fendant insurance company, under which it is charged that the ad- 
mitted violation of the contract by plaintiffs had even waived, and the 
cotton and produce contract thus kept in full force up to the time of 
the loss sought to be recovered in this suit. 

It is charged, and the records show, that during the months of 
November and December, after the discovery of the omission to make 
return of produce, the defendant had taken risks under the open pol- 
icy, and received premiums on such insurance from plaintiffs. 

Defendant answers to this that the 29 premiums shown to have 
been paid by plaintiffs were on their open river policy, and under the 
stipulations therein contained, and not under the cotton and produce 
contract, under which not a return had been made, and not a single 
premium paid from the date of its execution on May 6, 1875, to the 
date of its formal cancellation, on December 22, 1875. 

The proper solution of this point requires an examination into the 
difference or modification operated on the open policy by the adop- 
tion of the special cotton and produce contract, which was attached 
thereto by the parties of May 6, 1875 ; and we see that such exam- 
ination discloses very serious and material differences between the 
original policy and the special insurance contract contemplated in the 
cotton and produce contract. 

1. In the first place, the open policy included in its scope, insur- 
ance on all merchandise or goods of every description shipped to or 
from the insured at and from and to all ports. While under the cct- 
ton and produce contract the operations are restricted to all produce 
and merchandise shipped to and not from the insured, and from all 
places to New Orleans alone. 
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2. In the open policy, the insurance is the subject of a special and 
distinct contract for each shipment, to be approved in each case by 
the company, and to be entered in the book attached to the policy, 
and each insurance is indorsed on the bill of lading, together with the 
nature and value of the goods shipped and the rate of insurance. 

Under the cotton and produce contract the contract is a general one, 
and each insurance is operated merely by the return of the shipment 
to be received by the insured ; and the value of the produce, such as 
molasses and sugar, is stipulated in the general contract, or to be de- 
termined by its market value, and in the case of cotton the value be- 
ing fixed by the River Committee of the Board of Underwriters. 

After appreciating the striking difference existing between these 
two contracts, the mind can easily conceive how the defendant could 
legally continue the insurance operations with plaintiffs under the 
open river policy, without being thereby confounded with its rights 
and allegations under the cotton and produce contract, which plain- 
tiffs were actively violating, to the knowledge of the defendant com- 
pany, whose knowledge and failure to notify plaintiffs of the exist- 
ance of their own acts cannot be invoked or construed as a waiver of 
any of the defendant’s rights flowing from plaintifts’ serious omis- 
sion. 

This is the consideration which so clearly differentiates this case 
from that of Powell vs. this defendant, reported in 28 A., 19. 

In that case the defendant contended for a difference to be made 
between shipments of cotton and shipments of produce, to wit, corn; 
and the court properly held that the receipt of premiums on consign- 
ments of cotton bound the insurer on consignments of corn, as both 
were entered by and flowed from the same contract. Hence that de- 
cision, so hopefully invoked by plaintiffs, can give them no relief. 

Our conclusion is that by their repeated omissions to make returns 
of consignments of produce, to which they were bound under the 
contract, the plaintiffs did vitiate their insurance under the cotton 
and produce contract ; that the evidence fails to show any acts or 
conduct on the part of the defendant’s company, which would be rea- 
sonably and legally construed as a waiver of plaintiffs’ violation of 
the essential condition of the contract of insurance, and that there- 
fore the insurance company cannot be held liable for the loss alleged 
to have been incurred by the plaintiffs by the burning of the steamer 
W. S. Pike, and of her cargo. 

The judgment of the lower court is, therefore, affirmed with costs. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF IOWA. 


WORLEY, Apm’r, 


Us. 


N. W. MASONIC AID ASSOCATION.*) 


Where the contract was to pay a certain sum upon the death of one of the con- 
tracting parties, to his devisees, the administrator of his estate cannot main- 
tain an action for the money. 


Stalement of the Case. 


The plaintiff in his petition, states that Phillip H. Worley, deceased, 
died on or about the 22nd October, 1880, intestate, and that the plain- 
tiff is the duly appointed administrator of his estate ; that the defen- 
dant is a corporation organized and existing under the laws of Tlli- 
nois ; that among the papers of the decedent, were two policies or 
certificates, issued by the defendant, whereby the defendant agreed 
and contracted to pay to the devisees of said decedent within 30 days 
after receiving evidence of said Worley’s death, certain sums of 
money, to be arrived at, and computed from the number of members 
in the division of which decedent was constituted a member of said 
association by such a certificate, at a sum certain for each member of 
the respective classes in such division. 

The plaintiff avers that he fully performed all covenants and con- 
ditions on his part; that satisfactory proofs were made to the com- 
pany of the death of said Phillip H. Worley ; that the amount due 
in the aggregate upon the two certificates, is the sum of $6,299.55, 


* From Chicago Legal News. 
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and that the defendant refuses to pay the plaintiff the amounts due 
upon said policies or contracts. 

The defendant for answer states that it is not a life insurance com- 
pany, nor a corporation for pecuniary profit ; that it is organized for 
benevolent purposes solely, under the provisions of the Statute of 
Illinois, approved April 18th, 1872, as amended by an act approved 
March 28th, 1874, and providing for the organization of corporations, 
not for pecuniary profit, by three or more persons making, signing 
and acknowledging and filing in the office of the secretary of State 
a certificate, stating the name and title, by which said corporation, or 
society, or association shall be known in law ; the particular business 
and objects for which it is formed, ete. 

That the defendant has no capital stock, and that its sole object 
and purpose, as declared in its certificate of incorporation, is to se- 
cure pecuniary aid to the widows, orphans, heirs and devisees of de- 
ceased members of said association ; that by said act under which 
the defendant was organized, it is provided that “ associations and 
societies which are intended to benefit the widows, orphans, heirs 
and devisees of deceased members thereof, and where no annual 
dues and premiums are required, and where the members shall re- 
ceive no money as profit, or otherwise, shall not be deemed insurance 
companies,” the business of insurance not being one for the carrying 
on of which corporations can by the terms of said act be organized ; 
that defendant is an association, such as is described in the act of 
March 28th, 1874, no annual dues or premiums being paid or re- 
quired to be paid by its members, and no money or profits paid or 
contemplated to be paid to them; that the benefits arising from 
membership in said association accrue solely to the widows, orphans, 
heirs or devisees directly for their own sole benefit, and are not part 
of the estate or assets of such deceased member, or payable to his 
alministrator ; that the benefits arising from the membership of said 
Phillip H. Worley, in said association, as shown by the certificate set 
forth in the petition, are payable to his devisees and not to other 
persons ; and that said plaintiff as administrator of the estate of said 
Phillip H. Worley is not entitled to receive the same. 

Defendant avers that it has not knowledge or information sufficient 
to forma belief whether said Phillip H. Worley died intestate,and sub- 
mits that the grant of letters of administration on his estate to the 
plaintiff would not bind the devisees or legatees of the last will of 
said deceased, if such will should be proved to exist, nor would a 
payment to plaintiff, as administrator, protect the defendant from 
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liability to such devisees or legatees, if any such there should prove 
to be. 

The defendant exhibits, with its answer, 2 copy of the articles of 
incorporation and by-laws of the association. 

The plaintiff demurs to the defendant’s answer and the case is be- 


fore us. 


E. F. Ricuman, Esy., for Plaintiff. 
Messrs. Putnam & Rocers, and W. TL. Curver, Esy., for Defendant. 


Love, D. J. 

This action, in both form and substance, proceeds upon a breach 
of contract. The contract is contained in the certificates, copies of 
which are exhibited with the petition. The certificates provide that 
for certain considerations therein mentioned, flowing from Phillip H. 
Worley, deceased, the association promises and agrees to pay to the 
devisees of said decedent certain sums of money therein specified. 
In order to maintain the action, the plaintiff must allege and show a 
breach of the contract. What breach has the plaintiff assigned ? 
What breach can he assign? He has not alleged that the defendant 
association has failed, neglected or refused to pay to the devisees of 
the decedent the sums of money in question; this could not be al- 
leged or shown, because the plaintiff has himself stated, that there 
are no devisees in existence. The breach upon which the plaintiff 
must rely is the non-payment of the money to him as administrator 
of the decedent’s estate. But is that a breach of the stipulations of 
the contract? The contract is not that the defendant company shall 
pay to the decedent in his lifetime or to the administrator of his es- 
tate at his death. The contract could not have made such a provis- 
ion, since it would have been utterly repugnant to the whole pur- 
pose, scope and design of the association as defined in the very law 
of its existence. Would a contract by the defendant to pay money 
to the decedent during his life, or to the administrator of his estate 
at his death, have been valid, under the second article of incorpora- 
tion, providing that the business and object of the association is to 
secure pecuniary aid to the “ widows, orphans, heirs and devisees of 
deceased members of the association?” In the present case the con- 
tract is, by its express terms, to pay to the devisees; was it any 
breach of this contract, not to pay to the administrator of the es- 
tate? Would it have been a breach to have refused payment to the 
widow, orphans or heirs of the decedent ? 
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The stipulation entered into by the members of this benevolent or 
charitable association, was to pay money in certain proportions to the 
devisees of the decedent ; that is, to such person or persons as he 
should appoint by his will to receive the money. It so happens that 
he died without appointing any beneficiary of his bounty. Is it any 
breach of the stipulation not to pay the widow, or the orphans, or 
the heirs, or to the creditors of the decedent? Neither the dece- 
dent nor the defendant corporation intended by this contract to pro- 
vide for the widow, heirs, orphans or creditors of the decedent. 
The expression of one thing excludes other and different things ; 
the designation of devisees in the contract excludes the other classes, 
the heirs, widows, orphans and creditors. Who will undertake, 
without violence to the known meaning of words, to say that the 
word, “ devisees,” in this contract, can be construed to mean, di- 
rectly or indirectly, the widow or orphans, or heirs or creditors ? 
But if the administrator shall receive the money due upon this con- 
tract it will go through his hands to one or all of these classes of 
beneficiaries. Indeed, I see no escape from the conclusion that if 
the administrator shall collect the money it must go primarily to the 
decedent's creditors. The only ground upon which the administra- 
tor can enforce payment is, that the money belongs as assets to the 
decedent's estate. He surely cannot collect the money as represent- 
ative of the widow, orphans, or heirs-at-law, and for their exclusive 
benefit ; since in making a contract for the payment of money to 
“devisees,” the decedent clearly excluded the other classes, for 
whose benefit alone he could have contracted, according to the arti- 
cles of incorporation. Since, then, the administrator must, if he col- 
lects the money at all, proceed upon the ground that it ts assets of 
the estate, it is clear that the creditors must be first satisfied, a re- 
sult manifestly inadmissible. No one, surely, will seriously contend 
that the creditors of the decedent are entitled to payment out of the 
fund in question. 

Why tbe decedent did not by will appoint some beneficiary, some 
devisee, to receive his bounty under the contract in question we 
know not. He was himself a mason and a member of the benevo- 
lent association represented by the defendant corporation. He may, 
in making the contract, have had in contemplation some individual 
whom he purposed to make the object of his bounty, and he may 
have changed his mind with respect to the object of his intended 
bounty. He may have made up his mind that his associates should 
not be called upon to contribute the sums required to fulfill the 
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contract which he had entered into with the corporation. At all 
events, we know that he died without appointing by will any one to 
receive the money, and the only: presumption we can indulge in is 
that he intended not to do what he omitted to perform. Can we pre- 
sume, without proof, that he tailed to appoint devisees, as contem- 
plated by the contract in consequence of carelessness or inadvert- 
ence? Is negligence to be presumed? If B stipulates with A upon 
a consideration flowing from A, to pay money to C, how must A, 
suing B upon the contract, assign the breach? Must he not allege 
the non-payment to C as the breach of the contract? Would it not 
be a fatal variance to assign the non-payment to A as the breach of 
the contract? And A dying, must not his administrator, suing at 
law to enforce the contract, allege the breach to be a non-payment 
of the money to C? 

The contract providing that the money be paid to C, the adminis- 
trator would certainly fail on the ground of variance if he assigned, 
as a breach of the contract, non-payment to any party other than C. 
So in the present case, the administrator must assign his breach to 
be the non-payment to the decedent’s devisees, as required by the 
contract. 

To meet this difficulty, the complainant’s counsel suggested, in the 
oral argument, the analogy between a note payable to the order of 
the payee and the present case. Suppose the payee should die with- 
out making any order appointing the party to whom payment should 
be made, would his administrator be precluded from maintaining his 
action upon the instrument? Certainly not; but the difficulty of 
this argument is that there is no real analogy between the two cases. 
A note payable to the order of the payee is, to all intents and pur- 
poses, in legal effect, payable to the payee himself. The note be- 
coming due, the payee may sue upon it in his own name and re- 
cover judgment. He need not assign or indorse it, or in any other 
way order the note to be paid to any third person. But in the ptes- 
ent case, it was not the legal effect of the contract that the money 
was payable to the decedent in his lifetime. He could have main- 
tained no action at all upon it. What the very contract provided 
was that the money should, after his death, be paid to such persons 
as he should by will appoint to receive it. This was its legal effect, 
as evidenced by its express words ; and the question is, can the ad- 
ministrator step in and enforce it, contrary to its legal effect? Can 
he sue upon the contract, alleging it to be payable to any one except 
the decedent’s devisees? And if he should recover the money, can 
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he pay it out in distribution to anyone but the devisees of the dece- 
dent? Since the argument of this case at the bar, the question of 
the right of an administrator to sue in a case like the one now before 
us, has been before the Supreme Court of Iowa, in the case of Mc- 
Clure, executor, vs. Johnson, published in the Northwestern Reporter 
for November 5th, 1881, page 217. 

In this case the Supreme Court decide that the money due upon 
such a policy does not belong to the estate of the decedent as assets; 
that the only person who has any interest in it, and who can sue for 
it, is the beneficiary ; and that the executor can maintain no action, 
the estate not being entitled tothe money. The court further holds 
that the code, (Secs. 2372 and 1182,) “ contemplates a case when the 
policy of insurance is payable to the deceased or his legal represent- 
ative,” and not when it is payable to another person for the use and 
benefit of such person. The court distinguishes this case from 
Kelly vs. Mann, ante, 211, same publication. In that case, says the 
court, the money received from the insurance company was assets 
belonging to the estate, and being such, it was held under the stat- 
ute that it should be inventoried and disposed of according to law. 
Suppose a devisee had been appointed by the decedent, would not 
payment to him be good? Would not his acquittance be a valid 
discharge of the obligation to the defendant? And in such case 
could the present administrator maintain an action upon the contract 
to recover the money from the devisee as assets belonging to the es- 
tate? This was the very point decided in McClure’s Ex’r. vs. John- 
son ; it was there held that such an action could not be maintained 
because the money due was not assets belonging to the estate. 

And so in the case before us, the action cannot prevail, because 
the administrator has no title to the contracts sued on, either by op- 
eration of law or by the express terms of the instruments. If he 
had the legal title to the chose in action, and if its proceeds when 
collected were assets belonging to the estate, he could maintain a 
suit for the money, in whose ever hands found. 

Demurrer to answer overruled. 

Judge McCrary concurs. 





American Ins. Co. vs. McWhorter. 


SUPREME COURT OF INDIANA. 
Novemser Term, 1881. 


Appeal from Marion Circuit Court. 


AMERICAN INS. CoO., 
Us, 


WILLIAM McWHORTER. 


. 


Where the maker of a premium note can read, it is no answer to a suit for re- 
covery on the note, that its terms were represented to be different as to 
amount and length of insurance. Nor is it a sufficient answer that a policy 
was not delivered. The agreement to issue a policy was sufficient consider- 
ation for the note. 


Woops, J. 
Action \by the appellant against the appellee upon the following 
promissory note : $44.00. For value received in policy No. 121,504, 
dated the 8th day of April, 1873, issued by the American Insurance 
Company of Chicago, Mlinois. 


I promise to pay said company the sum of eleven dollars on the 
first day of April, 1874, and eleven dollars on the first day of April, 
1875, and eleven dollars on the first day of April, 1876, and eleven 
dollars on the first day of April, 1877. 

(Signed) Wittiam McWuorter. 


The appellee answered by a single paragraph, substantially as fol- 
lows : 

That the note was obtained by false representations of the plaintiff, 
relied on by the defendant in this, to wit: On the 8th day of April, 
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1873, the plaintiffs, by its agents, did solicit the defendant to insure 
in said company for five vears, as the plaintiff had many times, by 
her agent, theretofore done; the defendant referred to insure 
for said term, but after much solicitation, did agree to insure 
for the period of one year, and for one year’s insurance did 
then and there execute, in the usual and ordinary form, his promis- 
sory note for eleven dollars, dated April 8, 1873, and payable July 1 
1873 ; and the plaintiff did then and there, by her agent who con- 
ducted the business, represent to the defendant that this was the on- 
ly note or instrument for the payment of money required of him, and 
did further represent to the defendant that this was the only note or 
instrument for the payment of money required of him, and did fur- 
ther represent that the only instrument by him signed was an appli- 
cation for a policy which was to be forwarded to the company ; that 
the plaintiff in the manner aforesaid did represent to the defendant 
that the application was for insurance for the term of one year, and 
that no other premium would be required of him than that charged for 
one year’s insurance, to wit : eleven dollars ; that the defendant was at 
the time,engaged in the labor of white-washing and did not read the in- 
strument by him signed, but relied entirely upon the representations 
and statement of the plaintiffs’ agents that the one instrument, which 
he signed was a promissory note for eleven dollars, and the other an 
application for a policy and not an instrument promissory to pay 
money. That the plaintiff well knew that the defendant was insuring 
for one year only and had agreed to insure for that term only and be- 
lieved the representation that the instrument signed by him was an 
application for a policy of insurance and not a promise or agreement 
to pay money. 

That he paid the note dated April 8th, 1873, and payable July 6, 
1873, fully believing at the time that it was the only note or promise 
to pay money which the company held or claimed to hold against 
him ; that the company never delivered to him a policy of insurance 
for one year, nor for any period, and he has never seen any policy of 
insurance, issued in his name by said company. 

The court overruled a demurrer for the want of facts to this an- 
swer, and the appellant has saved an exception to the ruling. 

We are constrained to hold that the court erred in overruling the 
demurrer to the answer. See Wright vs. Fletcher, 6 Blackf., 380 ; 
May vs. Johnson, 3 Ind, 449; Rogers vs. Place, 29 Id., 577 ; Ne- 
beker vs. Cutsinger 48 Id., 436; Dulton vs. Clopper, 53 Id., 276 ; 
Clodfelter vs. Hulet, 72 Id., 137. 
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As was said in Seeright vs. Fletcher, so it may be said here. It 
does not appear that the defendant was deceived by the representa- 
tion made to him, or if he was, it is manifest that it was the conse 
quence of his own folly. If the defendant were an illiterate man and 
the bond had been misread to him, he not being able to detect the 
imposition, the case would have been different. But it appears that 
he signed the bond without reading it himself, or hearing it read, and, 
with all the means of knowing the truth in his power, reposed a 
blind confidence in representations not calculated to deceive a man 
of ordinary prudence and circumspection. In such a case the law af- 
fords no relief.” 

The averment that the company never delivered a policy of insur- 
ance to him, and that he never has seen any policy of insurance, is- 
sued to him by the company, does not make the answer good as a 
plea of no consideration. It does not deny that a policy was issued 
for his benefit, and the proof showed that it was left with his wife in 
the defendant’s absence. 

Besides, the argument of the company, through her agent, to issue 
the policy, was binding upon the company and was sufficient consid- 
eration for the note. Am. Horse Ins. Co. vs. Patterson, 28 Ind., 17 ; 
Flanders on Insurance, 130-135 ; May on Insurance, 42; Wood on In- 
surance, 10 ef passim. 

Judgment reversed with costs. 

Exot, C. J., did not participate in this decision. 





Report of Decisions. 


SUPREME COURT OF INDIANA. 


NovemBER Tex, 1881. 


Appeal from the VanDerburgh Superior Court. 


NIAGARA INS. CO. 


Us. 
AUGUSTUS S. GREEN anv 
WILLIAM P. GREEN. 


Suit was brought by an agent to recover for breach of contract alleging an ap- 
pointment to an agency with permission to remain for a reasonable time in 
consideration of a certain sum, and the wrongful revoking of the agency 
to the damage of the plaintiff through the loss of the sum paid and cer- 
tain percentages on new policies. 

Held, that the allegations were sufticiently definite ; what is a reasonable time 
may be shown, and a contract to be performed within such time is not with- 
in the statute of frauds. 

Evidence tending to show that appellees had paid money for their appoint- 
ment, and were wrongfully removed before a reasonable time, is sufficient 
to sustain the verdict. 

Probable protits may be allowed, not as a measure of damages, but to aid the 
jury in estimating damages, which in case of wrongful removal after pay- 
ment for the agency, are more than nominal. 

What is a reasonable time in such case, is a proper matter of expert evidence 
for the information of the court and jury, and not a question of law. 


BickneLL, Com’r. 

The appellees brought this action against the appellants, to recover 
damages for breach of contract. The complaint avers that the ap- 
pellant, in consideration that the appellees would take her agency at 
Evansville and pay the appellant $217, agreed to give them the agen- 
cy and allow them to make and retain certain percentages on the 
amount of all policies issued or renewed by them, and to permit 
them to remain such agents for a reasonable period, that is to say for 
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the period of three years ; that thereupon, the appellees paid to ap- 
pellant said $217, and agreed t» act as such agents for said period of 
time ; that in pursuance of said agreement, the appellant, on the 22d 
of January, 1879, appointed the appellees her agents at Evansville, 
and the appellees accepted such agency and faithfully discharged the 
duties thereof, until July 12th, 1879, when the appellant wrongfully 
revoked said appointment and appointed other agents, whereby ap- 
pellees lost said $217,and also lost the percentage on renewalof policies 
amounting to $270, and the percentage on new policies amounting to 
$400, to their damage $887, wherefore, etc. 

A demurer to this complaint was overruled ; a motion to strike out 
that part of the complaint which claimed damages for percentages, 
was also overruled ; the appellant answered the complaint in three 
paragraphs, to wit : : 

Ist. The general denial. 

2d. That said appointment was for no definite time, that nothing 
was paid for it, that either party had a right to put an end to it, that 
the appellees did not properly manage the business of the agency, 
and for that reason were removed. 

3d. A counter claim for $50. money, had and received by the ap- 
pellees to the use of the appellant. 

The appellees relied in two paragraphs, to wit : 

Ist. In denial. 

2d. That the appellees did pay $217 for the appointment ; which 
was understood and agreed to be for a reasonable time, which was at 
least: one year, and that the business of the agency was properly 
managed. 

The issues were tried by a jury who found for the appellees and 
assessed their damages at $140. 

The appellant moved for a new trial, and filed eight reasons there- 
for; this motion was overruled, judgment was rendered on the ver- 
dict and this appeal was taken. 

The errors assigned are : 

Ist. Overruling the demurrer to the complaint. 

2d. Overruling the motion for a new trial. 

As to the first error assigned, an agreement whereby A, in consid- 
eration of $217, paid by B, his agent, but to permit him to remain 
such agent for a reasonable time, then what is a reasonable time is 
to be determined by the evidence in relation to the nature of the bus- 
iness, and in such a case if the agency be wrongfully revoked by A 
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before the end of a reasonable time, B will have a right of action for 
damages. 

The statement in the present complaint is that, the appellant in 
consideration of $417, paid and made the appellees her agents at 
Evansville, and agreed to keep them as such agents for a reasonable 
time. 

The appellant claims that, “ The statement of the contract and of 
the damages resulting from its breach, is too indefinite to be the ba- 
sis of a recovery ;” but, if the agreement was to continue the agency 
for a reasonable time, it may be shown what was a reasonable time, 
and if, by the revocation of the agency, the appellees lost their $217, 
and $270 on percentage for new policies, and $400 on percentages on 
new policies, in all $887, that is definite enough ; mere contingent, 
uncertain and speculative profits are not proper elements of damage, 
but where a party, employed to do work is prevented from doing it 
and thereby deprived of clear, and certain, and usual profits arising 
upon such work, that is a proper subject of Camages. Phila. R. R. 
Co. vs. Howard, 13 Howard, 307. 

Where a contract is to be performed in a reasonable time, it is not 
within the fifth section of the statute of frauds ; that section em- 
braces those contracts only, which are not to be performed within a 
year from the making thereof, it does not include those which may or 
may not be performed withina year ; for aught that appears upon the 
complaint in the present case the reasonable time may have expired 
within the year. Frost and others vs. Tarr and wife, 53 Ind., 380. It 
is true that, after stating the contract for a reasonable time the com- 
plaint adds: ‘That is to say, for the period of three years,” but 
this is merely the inference or conclusion of the pleader, that a rea- 
sonable time would be three years, and being stated under a videlic- 
et, it is immaterial. 

There was no error in overruling the demurrer to the complaint. 

The first cause alleged for a new trial is that the verdict is not sus- 
tained by sufficient evidence. There was evidence tending to show 
that the appellees paid money for their appointment and were ap- 
pointed to hold for a reasonable time, and were wrongfully removed 
at the end of six months, and that six months was not a reasonable 
time to hold such agency, when no time was fixed. After the ap- 
pointment, the appellee received from the appellant, at different 
times, sundry books, blanks, documents and other property, and gave 
receipts for them, “to be duly accounted for and delivered up to, or 
upon the order of said company when demanded ;” the appellant 
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claims that these receipts show conclusively what the contract was, 
to wit, that it was to be terminated at the pleasure of the company, 
and that no parol evidence will avail against such receipts ; but these 
receipts were only evidence tending to show what the contract was, 
they were not conclusive and have no necessary reference to the ter- 
mination of the agency. There was evidence tending to sustain the 
verdict, and therefore the first cause alleged for a new trial is not 
sufficient. 

The second cause for a new trial is, error of the court in giving in- 
structions to the jury, number 1, 2 and 3; this is not discussed in ap- 
pellant’s brief, and is therefore waived. 


The third cause for a new trial is excessive damages ; it presents 
the question whether the appellees are entitled to more than nominul 


damages. 

The appellant claims that “the whole verdict is necessarily made 
up of profits or gains which the appellees might have received, and 
is therefore erroneous,” but the truth is, probable protits,which might 
have been received, not remote or merely speculative have often been 
allowed in proof, not as the measure of damages, but to aid the jury 
in estimating the damages. Fultz vs. Wyckoff, 25 Ind., 321 ; Frenzel 
vs. Miller, 37 Ind , 1; Ingram vs. Lawson, 6 Bing., N. C., 212 ; Glass 
vs. Garber, 55 Ind., 340. See also Fox vs. Harding, 7 Cush., 516 ; 
Elizabethtown R. R. Co. vs. Pattinger, 11 Bush., (Ky.,) 185 ; Justice 
vs. City of Logansport, May Term, 1881. 

In the case at bar, the appeliees, having paid money for an agency 
to be held a reasonable time, and having been wrongfully ousted be- 
fore their time, were entitled, as part of their damages, to a proper 
proportion of the money so paid; they were therefore entitled to 
more than nominal damages. 

The fourth, fifth and seventh reasons for a new trial allege error, in 
permitting certain witnessss to state what would be a reasonable’ 
time. 

J. Erving Biddle had already stated what the agreement was be- 
tween the appellees and himself, as the agent of the appellant, the 
question was then put to him: “ What would be a reasonable time 
for an agent to hold an agency under the understanding you stated,” 
his answer was, “ well, I should state about a year.” William P. 
Greene, Charles Hincks and Mr. Lowenstein were also permitted to 
answer the question: “What would be a reasonable time for an 
agent to hold an agency, for which he paid a consideration, when no 
time was fixed at the date of the appointment ? ” 
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The appellant claimed that when the facts are undisputed, the ques- 
tion of reasonable time is a question of law for the court, and that, 
therefore, these witnesses were really called upon to answer ques- 
tions of law. 

But the questions had reference to the business of insurance, these 
witnesses were insurance agents, experts in that business. Neither 
court nor jury could understand what was a reasonable time, in such 
a case, except upon proof made by competent persons. 

“Witnesses are not ordinarily allowed to give opinions dependent 
on facts not necessarily involved in the controversy, but an exception 
to that rule is recognized in case of experts.” Spring Co. vs. Edgar, 
9 Otto, 645. So in Ogden vs. Parsons, 23 Howard, 167 ; the court 
said : “ what was a ‘ full cargo’ for this ship to carry was not a fact 
which could be settled by any rule of law, or of mathematical compu- 
tation, and the court must necessarily rely upon the opinions of 
those who have skill and judgment in such matters.” 

No objections made in the court below to the admission of the tes- 
timony under consideration was that it is immaterial and irrellevant, 
there was no error in overruling that objection. The sixth reason for 
a new trial is error in refusing to permit William P. Greene, one of 
the appellees to answer the question, whether during agency for the 
appellant, the appellees had not acted as agents for other insurance 
companies. It did not appear that the appellees were to give their 
whole time to their agency for the appellants, on the contrary, it 
appeared that the appellees were to succeed to several agencies, for- 
merly held by Fairchild ; the question therefore was altogether im- 
material, and there was no error in refusing to permit the witness to 
answer it. 

The eighth reason for a new trial is not alluded to in the appel- 
lant’s brief and is therefore regarded as waived. There is no availa- 
ble error in the record. 

The judgment of the court below ought to be affirmed. 


Per Curiam. 
It is therefore ordered by the court upon the foregoing opinion, 
that the judgment of the court below be and is hereby in all things 
afirmed at the costs of the appellant. 
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SUPREME COURT OF INDIANA. 


NovemsBer Term, 1881. 
Appeal from Newton Circuit Court. 


STATE ex rev. TRAVELERS INS. CO. ) 
/ 


| 


US. ) 


HENRY O. HARRIS. 


It isthe duty of the county treasurer of Jasper County, Indiana, to collect 
taxes first from personal property where it can be done or to show some suf- 
ficient reason for not so doing. 

An insurance company mortgagee, permitting delinquent taxes to run and ac- 
cumulate until the time allowed by the statute of limitations for suit 
against the bondsman of the treasurer has expired, is barred from prosecut- 
ing such suit. 


FRANKLIN, Com’r. 


Appellant commenced this suit in the Jasper County Cireuit Court 
against appellee, Jones, on his official bond as treasurer of said 
county, and the other appellees as sureties thereon. The venue was 
changed to Newton County. 

Appellant’s relator alleged in its complaint that on the 25th 
day of July, 1872, one Gorden owned a certain section of land in 
said Jasper County, describing it. That on said days said relator 
loaned to said Gorden the sum of $10,000, and took a mortgage on 
said section of land to secure the payment thereof. That appellee, 
Jones, was treasurer of said county from the 12th day of August, 
1873, to the 12th day of August, 1875. That the mortgagor of - 
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said land failed and neglected to pay the taxes thereon for the years 
of 1873, 1874 and 1875. That during all of said time said mortga- 
gor owned and had an abundance of personal property in said 
county out of which said taxes could have been made. That during 
all of said time, said treasurer failed and neglected to levy or col- 
lect said taxes out of said personal property. But upon the con- 
trary, on the 8th day of February, 1875, sold a part of said land for 
the payment of said taxes. That said relator foreclosed its mort- 
gage, and on the 9th day of September, 1877, bought in said land in 
payment of said loan. That on the 7th day of July, 1879, the rela- 
tor paid to the purchaser of said land at said tax sale for the redemp- 
tion money, and the taxes subsequently accruing, the sum of one 
thousand dollars, in order to perfect its title to the land. And to 
recover that money off of the treasurer and his sureties this suit was 
brought. The suit was commenced November 28, 1879. Appellees 
answered the statute of limitations, that the cause of action did not 
accrue within three years before the commencement of the suit, set- 
ting out the facts relied on and giving the dates of the different tran- 
sactions. 

Relator demurred to this answer. The demurrer was overruled. 
Relator then excepted, and after judgment on the demurrer for the 
appellees, appealed the case to this court, assigning as the only er- 
ror, the overruling of his demurrer to the answer, conceding that the 
complaint stated a sufficient cause of action, but not deciding any- 
thing upon that point. 

It is clearly the duty of the treasurer to collect the taxes out of the 
personal property wherever it can be done, or show some sufficient 
reason why he has not done so. See section 155, 1 vol. R. S., 1876, 
p. 112 ; Ellis et al. vs. Kenyon, 25 Ind., 134 ; Bowen vs. Donovan, 32 
Ind., 379 ; Ring vs. Ewing, Exec., 47 Ind., 246 ; Abbott, Auditor, et 
al. vs. Edgerton, 53 Ind., 196 ; Ward vs. Montgomery, 57 Ind., 276. 

In this case the treasurer failed to discharge his duty by making 
the taxes out of the personal property and sold the land for the 
taxes, for which relator claims damages. And counsel have dis- 
cussed the questions as to when the cause of action accrued. Rela- 
tor’s counsel insist that it was when it paid the money for the tax ti- 
tle July 7, 1879, and appellee’s counsel insist that whatever right of 
action relator might have against appellee upon his bond as such 
treasurer and his sureties must have accrued at the date of the sale 

. of the land for the taxes, or before the 12th day of August, 1875, the 
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time when he went out of office and surrendered all his official du- 
ties to his successor. The right of action on a bond, there being no 


disabilities, certainly accrues when the breach has been committed. 
And relator, by not placing it in a position to bring the action sooner, 
could not prolong the right beyond the statute of limitations, it had 
the right to pay the taxes at any time after they became delinquent, 
or to redeem at any time within two years after the sale, and fore- 
close its lien for the same, along with the foreclosure of its mort- 
gage. The 251 section of the assessment law, 1 R. S., 1876, p. 127, 
reads as follows: ‘Any person who has a lien upon any lands re- 
turned for the non-payment of taxes, may pay the taxes interest and 
charges thereon, and the receipt of the county treasurer therefor, 
duly countersigned, shall constitute an additional lien on such land 
to the amount therein specified, and the amount so specified shall be 
collectible with interest thereon in the same manner as the original 
lien.” If the relator failed to avail itself of this statutory right, and 
permitted the delinquent taxes to run, and the accruing taxes to ac- 
cumulate for more than three years after the breach of the bond 
had occurred, and after appellee’s term of office had expired, and he 
had surrendered the same to his successor, relator could not after- 
wards bring a suit for the breach of the bond. 

The second clause of section 211, 2 R. §., p. 122, limiting the time 
within which civil actions may be brought,reads as follows : “ All ac- 
tions against a sheriff or other public officer,or against such officer and 
his sureties on a public bond, growing out of a liability incurred by 
doing an act in an official capacity, or by the omission of an official 
duty, within three years,” * * * except for money collected, and 
that is extended to six years. In the case of Pickett vs. State ex rel. 
Hamilton Co., this court used the following language : “Pickett’s of- 
ficial term expired September 7, 1857, and on that day his successor 
assumed the duties of the office. This suit was commenced August 
26, 1863, which was more than three years after the cause of action 
accrued. * * * It would appear, therefore, that if this was a 
suit upon the bond, the bar was complete.” See Hawthorn, et al. vs. 
the State, 57 Ind., 286, where the court says: “Suits against the 
makers of official bonds must be commenced within three years from 
the time the cause of action accrued.” Also, Board of Com., of Po- 
sey Co. vs. Saunders, 17 Ind., 437. 

This tax sale was made and the treasurer at the expiration of his 
term had turned over to his successor all the duties of the office, 
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more than three years before the commencement of this suit. There 
was, therefore, no error in overruling this demurrer to the answer. 


Per Cortam. 
It is, therefore, ordered upon the foregoing opinion that the judg- 
ment below be, and is hereby in all things affirmed at appellant’s 
costs. 


UNITED STATES CIRCUIT COURT 


SOUTHERN DISTRICT OF NEW YORK. 


LUNT 
De. 


BOSTON MARINE INS. CO. 


In contracts of marine insurance it is sufficient if promissory representations 
are substantially complied with. 


The presumption is prima facie in favor of seaworthiness, and the burden of 
proof to show the contrary is upon the insurer. 


WaALuace, J. 

On motion for a new trial. The facts appear in the opinion. 

The plaintiffs having obtained a verdict, the defendant now moves 
for a new trial, alleging error in the rulings of the court on the trial. 
The action is on a contract for marine insurance, evidenced by a 
certificate whereby the defendant undertook to insure the plaintiffs 
for $3,000 on a cargo of potatoes on board the schooner Lacon at 
and from Yarmouth, N. S., to New York city. At the time the in- 
surance was effected the vessel was at Shelbourne, to which port she 
had put in, leaking and in distress. A survey was ordered at that 
port, and the vessel was pronounced unseaworthy. By an arrange- 


* Decision rendered April 3, 1881. From Reporter. 
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ment between the underwriters who had insured the cargo and the 
plaintiffs, the insurance was cancelled and plaintiffs were paid $2,000. 
They thereupon applied for a new insurance to the agents of the de- 
fendant. The defendant’s agent refused to insure the cargo from 
Shelbourne, but agreed to insure from Yarmouth ; to which port the 
vessel was to proceed from Shelbourne. The action was defended 
upon the theory that the vessel was to be repaired at Yarmouth, and 
no repairs were made ; also upon the ground of concealment and of 
unseaworthiness. It was not claimed upon the trial that there was 
a warranty in reference to the repairs, but that there was a promis- 
sory representation made, orally and in the application for insur- 
ance, that the vessel was to be repaired at Yarmouth. Evidence was 
given by the plaintifis that upon the vessel’s arrival at Yarmouth a 
new survey was had, and it was found upon examination that no re- 
pairs were required. The representation was that the vessel “ was 
to be repaired,” without specifying the character or extent of the re- 
pairs. Nothing had been stated between the parties as to what re- 
pairs should be made. The insurers were informed in substance 
that the vessel was not in a seaworthy condition. This information 
having been given, the insurers could not rely upon the implied war- 
ranty of seaworthiness, and insisted on an assurance that she would 
be repaired at Yarmouth, where the risk was to commence. It is 
not necessary to refer to the strict rules which require a warranty to 
be fulfilled ; as to representations more liberal rules obtain. De 
Hahn vs. Hartley, 1 J. R., 343 ; Suckley vs. Delafield, 2 Caines, 222 ; 
Pawson vs. Watson, 1 Cowp., 785. The elementary writers are 
unanimous to the effect that it is sufficient if promissory represent- 
ations are substantially complied with. Arnould on Ins., 523 ; Duer 
on Rep., 89 ; 2 Duer on Ins., 702. In the present case it is to be 
assumed that the jury found, after an examination at Yarmouth, it 
was evident no repairs were needed, and the vessel was in a fit con- 
dition to proceed upon her voyage. This being so, it would seem 
too plain to doubt that neither the interest of the insurers or the 
fair purport of the promise required that to be done by the plaintiffs 
which would have been superfluous and futile. The presumption is 
prima facie in favor of seaworthiness, and the burden of proof to 
show the contrary upon the insurer. Taylor vs. Lowell, 3 Mass., 347; 
Paddock vs. Franklin Ins. Co., 11 Pick., 227; Myers vs. Girard Ins. 
Co., 26 Penn. St., 192; Snethen vs. Memphis Ins. Co., 3 La. Ann., 
474; Pickup vs. Thames Ins. Co., L. R., 3 Q. B. Div., 594; Parker 
vs. Potts, 3 Dow., 23; Watson vs. Clark, 1 Id. 336; Bullard vs. 
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Roger Williams Ins. Co., 1 Curtis, 148 ; Tidmarsh vs. Washington 
Ins. Co., 4 Mason, 440 ; 1 Phillips on Ins., § 724 ; 2 Arnould on Ins., 
§ 447 ; Moses vs. Sun Mut. Ins. Co., 1 Duer, 176. In the present 
case, however, the jury were instructed that the burden of proof was 
upon the defendant to show unseaworthiness when it appeared that 
the plaintiffs had represented that the vessel should be repaired at 
Yarmouth, and that no repairs, in fact, had been made. It thus ap- 
peared there had not been a compliance with the representation, 
and it then devolved upon the plaintiffs to excuse their non-compli- 
ance. This they attempted to do by proof that the vessel was sea- 
worthy and needed no repairs. The plaintiffs held the affirmative as 
to this. The instruction imposed the affirmative upon the defend- 
ant. The manifest tendency of the instruction was to mislead the 
jury. Had my attention been specifically directed on the trial to the 
point now made, the instruction would have been limited to the is- 
sue arising upon the implied warranty of seaworthiness. As it was, 
a broad exception was taken to the instruction which would proba- 
bly be unavailing upon a bill of exceptions for failure to specify the 
precise point of objection, but on a motion for a new trial, and 
when the misdirection may very possibly have had a material influ- 


ence upon the result, a technical criticism of the exception is out of 
place. 
Motion granted. 





